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Nicholas F. Jacobs* and Sidney M. Milkis

Get Out of the Way: Joe Biden, the U.S.
Congress, and Executive-Centered
Partisanship During the President’s First
Year in Office

https://doi.org/10.1515/for-2022-2041

Abstract: On the campaign trail and at his inauguration, Joe Biden pledged, above
all else, to be a uniter to restore the soul of America. At the end of his first year in
office, many campaign promises have been met, but unity has not been one. Far
from transcending partisanship as promised, Biden has embraced the levers of
presidential discretion and power inherent within the modern executive office to
advance partisan objectives. He is not just a victim of polarization, but actively
contributes to it. This is not unexpected. Rather it is the culmination of a decades-
long reorientation within both major parties: the rise of an executive-centered
party-system, with Democrats and Republicans alike relying on presidents and
presidential candidates to pronounce party doctrine, raise campaign funds,
campaign on behalf of their partisan brethren, mobilize grass roots support, and
advance party programs. Like Barack Obama andDonald Trumpbefore him, Biden
has aggressively used executive power to cut the Gordian knot of partisan gridlock
in Congress. Even pandemic politics is not immune to presidential partisanship; in
fact, it has accentuated the United States’ presidency-centered democracy, which
weakens the public resolve to confront and solve national problems.

Keywords: presidency, administration, Donald Trump, partisan polarization

1 Introduction
“I am the Democratic Party Right Now,” Joe Biden, September 29, 2020

Among all the promises Joe Biden made on his Inauguration Day – to repair,
restore, heal, and build–none has provedmore elusive thanhismost foundational
ambition: unity. No president could have escaped the polarizing conflicts that have
fractured the nation. No president, before Biden, has taken the oath of office on the
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same scaffolding that weeks before had been scaled by violent insurrectionists,
egged on moments earlier by a sitting U.S. President. Unity was a chimera in 2021.

It would be a mistake, however, to assume that Biden is just the victim of
America’s on-going “Cold Civil War.” Although he has tried to position himself as
the ballast that would keep his party from veering too far to the left, he has
nonetheless contributed to the partisanwars he has sought to avoid. As he boasted
in the first debate with Donald Trump during the 2020 campaign, defending the
Democratic Party from the charge of socialism, “I am the Democratic Party Right
Now.” Such a self-aggrandizing utterance – unusual for the generally self-effacing
former Vice President – unwittingly gave voice to a powerful feature of contem-
porary American politics that not even Biden can avoid: presidents are the
repository of party responsibility.

The demand of party leadership has made it difficult, if not impractical, for
President Biden to “reach across the aisle.” He pledged to “stop the shouting, and
lower the temperature.”However, the lessons of his first year in office have taught
him a hard lesson (pronounced on Twitter, no less): “Republicans just have to let
us do our job. Just get out of the way.”1 For all his White House conversations with
distinguished historians, Biden is learning on the job just how deeply presidential
partisanship is imbedded in politics and government – how Democrats, no less
than Republicans, depend on presidents to advance their party’s objectives. Like
his predecessors who have promised to be uniters, not dividers, Biden’s campaign
commitment to be a transcendent leader has given way to personal ambitions and
the powerful forces that divide Red and Blue America. From the start of his
tempestuous first year, he embraced the combustible combination of executive
prerogative and partisanship that has roiled the country since the late 1960s.

Of course, President Biden, like the administration he served asVice President,
has faced ferocious resistance fromanot very loyal opposition. LikeObama, he has
been especially stymied by the routine use of the filibuster, in a Senate that pro-
vides a structural advantage to the Republican Party. Unlike his Democratic pre-
decessor, however, Biden seemedwell cast to run the gauntlet of partisan gridlock.
The very fact that he is an elder statesman, schooled in the halls of the U.S. Senate,
is whatmakes Biden’s embrace of presidential partisanship a clear confirmation of
the country’s current dilemma, a consequence of political developments 60 years
in the making. Biden’s presidency exemplifies the dynamics of a mature form of
executive-centered partisanship: an alliance between the White House and social
activists driven by the movement politics first loosed by the culture wars of the
1960s; a highly politicized administrative state; hollowed out party organizations;

1 Joe Biden. Twitter. October 5, 2021. My message to Republicans: If you don’t want to help save
the country, get out of the way.
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and a weakened, if not complicit Congress.2 Far from restoring common ground,
Biden has demonstrated just howdeeply executive-centered partisanship is rooted
in American political institutions.

This is not to suggest Biden’s leadership does notmark amajor departure from
Trump’s, or that the Democratic and Republican parties’ respective contributions
to the fracturing of America are equal. The “radicalization” of the Republican
Party, which has led not just the base but also party leaders to apologize for violent
insurrection and to embrace conspiratorial tales about election fraud, poses a
greater danger to American democracy. Republicans are more polarized than
Democrats on a variety of commonly used measures: Republican primary voters
are more ideologically coherent; Republican legislators are further to the right of
the congressional median than the average Democrat; within the states, Repub-
lican parties are more unified around a central set of animating causes. As many
scholars have demonstrated, polarization is “asymmetrical”: Republicans have
veered farther from the “vital center” of American politics than have the
Republicans. The Democratic Party is not an existential threat, as is a Trump-
dominated GOP, to liberal norms and institutions.

And yet, the Democrats are not just a “coalition of interest groups,” immune to
the movement politics that currently roils elections and government, and which
threatens the fabric of constitutional government (Grossman and Hopkins 2016).
Since the 1960s, traditional Democratic constituencies, such as labor and “neo-
liberal” business interests have had to share power with a multitude of social
movement organizations—representing the causes of civil rights, environmental
protection, gun control, and consumer protection—that disdain pragmatism and
the regular party apparatus. This conflict between establishment groups and
“outside” organizationswithin theDemocratic Party hasmade it nearly impossible
for Biden to restore “normalcy” to a fractured nation. As we document in this
paper, this explains Biden’s travails with a Democratically-controlled Congress,
his sustained reliance on administrative powers, and his inability to execute a
viable strategy to combat the coronavirus pandemic.

Especially with respect to COVID-19, Biden has exercised the powers of the
modern executive office forcefully and in defiance of his stated commitment to
respect and rebuild inter-branch and inter-governmental partnerships, whichwere
a significant feature of themodern presidency in the post-WorldWar II era. Biden’s
administration thusmarks a continuation of Barack Obama’s second term strategy

2 For a comprehensive treatment of the origins and development of executive-centered parti-
sanship, see Nicholas F. Jacobs and Sidney M. Milkis, What Happened to the Vital Center: Presi-
dentialism, Populist Uprisings, and the Fracturing of America (New York: Oxford University Press,
2022).
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to deploy the president’s administrative powers to weave together a powerful, but
scattered coalition of liberal constituencies that might form a new Democratic
majority: environmentalists; youth; the LGBTQ community; racial minorities; and
educated white voters, especially single women (Milkis and York 2017). Evenmore
noteworthy, he has relied on the same tools and strategies of his immediate pre-
decessor, who surpassed Obama in his use of polarizing administrative actions,
which mobilized the Republican base in support of controversial partisan
objectives.

Given how deeply executive-centered partisanship is imbedded in American
politics, we conclude that toxic polarization will not be remedied by promises – no
matter how sincere – to rebind a fractured nation. Given Biden’s background, his
campaign rhetoric, and the uncertainty ushered in by a global pandemic, his
presidency held out real promise to disrupt the self-reinforcing cycle that con-
tinues to vest more power and promise in the presidential office. Yet, intractable
party wars have deadlocked Congress and the legislative caucuses have become
more dependent on presidents to cut through the Gordian Knot of partisan grid-
lock. That Biden, whose leadership style and pragmatic politics seemed so well
suited to resist the allure of presidential partisanship, has so quickly embraced it,
poses hard challenges to restore a sense of collective responsibility in a system of
“separated institutions sharing power” – a task that requires attention not just to
executive aggrandizement and Congressional paralysis, but also a renewal of
norms and institutional arrangements that encourage engagement between the
executive, the legislature, and states.

2 The President, Congress, and the Party System

Party politics in the United States has become an all-consuming struggle for the
services of a nationalized, well-resourced, and far-reaching administrative State.
Despite rhetoric that might suggest otherwise, neither the Republican nor Demo-
cratic Party has governed – or really campaigned – to fundamentally alter the
working arrangements of the modern State, which relies upon the notion of a
strong president, imbued with far-reaching powers to impose a centralized un-
derstanding of the greater American community (Jacobs, King, and Milkis 2019).

For much of the twentieth century, presidents faced considerable institutional
and cultural constraints in fully seizing the power of the State. Federalism, party
politics, and Congress challenged presidential government and limited presidents’
ability to fully exercise the mandate they seldom failed to claim every four years
(Heclo and Salmon 1981; Skowronek, Dearborn, and King 2021). Presidents grew
more powerful, especially with the consolidation of the modern executive during

4 N. F. Jacobs and S. M. Milkis



the New Deal, but could only really claim considerable “independence” in exer-
cising foreign relations (Wildavsky 1966). Even in the late 1980s, the Speaker of the
House, Tip O’Neill offered the familiar refrain that “all politics is local”: state and
local governments were active and reflective of discrete sub-national communities
that checked presidents’ nationalizing ambitions. The federal government grew
larger, but so did state and local governments (Derthick 2000). Congress checked
presidential power at the national level, largely through its jealously guarded
powers of the purse. The mid-twentieth century was the era of the “textbook
Congress”; presidents faced enormous challenges in getting their agenda through
a decentralized patchwork of committee chairs (Beckman 2010; Pfiffner 1996).
Even in periods of “unified government,” the White House could not take
Congressional support for granted. Senators and representatives could resist the
verdict of presidential elections; the party had its own constituency, discrete from
the president’s personal base (Jacobson 2015, 2019).

By the turn of the twenty-first century, however, the constitutional order has
been remade by a presidency-centered democracy, an executive-centered
partisanship in which Democrats and Republicans are dependent on presiden-
tial candidates and presidents to pronounce party doctrine, raise campaign
funds, campaign on behalf of their partisan brethren, mobilize grass roots sup-
port, and advance party programs through administrative action (Jacobs and
Milkis 2022; Milkis and Jacobs 2017). Regardless of partisanship or ideological
commitments – or even a fervor to bring about the “deconstruction of the
administrative state” – political elites are dependent on an empowered presi-
dency that can use national administrative power to advance causes and policies
that serve the party’s core constituencies. Administrative power is the preferred
avenue for mobilizing the base and enacting change because it circumnavigates
a complex system of separated powers, rendered unworkable by sharp party
conflict. This is true even in the management of the bureaucracy, the arena in
which the modern presidency’s claim to transcendent partisanship was nurtured
(Rudalevige 2021).

2.1 Development

The emergence of America’s executive-centered partisanship is decades in the
making. The seeds for the country’s current political order were planted in the
1930s during Franklin Roosevelt’s protracted presidency, nourished by the social-
movement politics of the 1960s, and consolidated in the aftermath of the
September 11th terrorist attacks, which has placed the State on an almost per-
manent war-time footing, at home and abroad.
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The incentives that sustain executive-centered partisanship are so powerful
because it was not just the work of entrepreneurial and predatory presidents.
Congress has been complicit in the merging of presidential prerogative and
partisanship – willing to delegate powers to the president in the hope of
strengthening their chance for reelection (Sundquist 1981). This stands in sharp
contrast to the first 140 years of administrative history, where Congress and party
bosses guarded their powers to distribute patronage and influence policy through
independent regulatory commissions. But beginning in theNewDeal, largely as an
attempt to meet the growing demands for the national government action at home
and abroad, Congress placed greater responsibility for wielding administrative
powers in the presidency.

The development of the new party system was ushered in under the banner of
crisis and a two-fold emergency, which placed President Franklin Roosevelt atop a
consolidated liberal state. It was not without conflict, even among fellow parti-
sans. For the first six years of his presidency, FDR competed with a Congress that
refused to delegate its traditional prerogatives, particularly over the distribution of
patronage (appointments) and budgetary control. Gradually, the logic of presi-
dentialism – of an executive-centered administrative state – took hold. During
FDR’s ThirdNewDeal, the emphasis on programmatic relief and recovery gaveway
to constitutional reform.3 Although most historians have emphasized the Court-
Packing plan and Roosevelt’s effort to “purge” conservative Southern Democrats
in the 1938 primaries, the heart of the constitutional program was the Roosevelt
administration’s effort to take command of the bureaucracy. As the president’s
committee on administrative reform, the Brownlow Committee, urged, “The
President Needs Help!” In 1939, after a two-year struggle with Congress to com-
mand the New Deal’s administrative apparatus, FDR signed the Executive

3 Historians have generally divided FDR’s first term into two periods, each identified by a flurry of
legislative activity lasting approximately 100 days. The first period (1933–1934) was a response to
FDR’s call for “bold, persistent experimentation” tomeet the great emergency at hand. The second
period (1935–1936) brought laws that converted emergency programs, such as the Social Security
Act and the National Labor Relations Act, into ongoing obligations of the national government,
beyond the vagaries of public opinion and the reach of elections and party politics. Scholars have
given inadequate attention, however, to the institutional program of Roosevelt’s second term,
when FDR pursued a program to thoroughly reconstruct the institutions and practices of consti-
tutional government in the United States. What the historian Barry Karl and one of us have
identified as the Third New Deal presupposed those programmatic rights, such as Social Security
and collective bargaining, would not amount tomuch unless new institutional arrangements were
established that would comport with Roosevelt’s redefinition of the social contract. For a dis-
cussion of FDR’s constitutional program, see SidneyMilkis. 2014. “Ideas, Institutions, and theNew
Deal Constitutional Order.” American Political Thought. Symposium on American Political
Development and Political Thought, 167–176.
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Reorganization Act, the organic statute of the “administrative presidency,” which
allowed the presidency to become the "centerpiece of a liberal administrative
state” (Karl 1963; Milkis 1993).

This initial act of “legiscide,” as Theodore Lowi (1985) has termed it, forever
changed the terms by which Congress understood and debated its own powers,
even if Congress did not become institutionally emasculated right away. Imme-
diately following WWII, it sought to constrain the White House’s control over the
administrative state in enacting the Administrative Procedure Act, which estab-
lished formal rules to govern rulemaking and review of agency decisions, granting
civil servants a degree of autonomy from the president and political appointees.
Congress also passed the Legislative Reorganization Act, which increased its own
capacity to oversee the modern administrative establishment – charging a
revamped committee system to engage in “continual watchfulness” of De-
partments and agencies. Up until the 1960s, party politics was subordinated to a
jointly-constructed policy making state, where partisan conflict and resolution
were largely displaced by the ideal of “neutral competence” (Milkis 1993; Orren
and Skowronek 2017). Presidents, claiming the mantle of what Roosevelt called
“enlightened administration,” gradually gained control over the bureaucracy,
even as Congress maintained a semblance of institutional balance.

That fragile consensus could not withstand the groundswell of progressive
and conservative activism in the 1960s that exposed the liberal State’s central fault
lines (notably racial inequalities). With violent upheaval in Vietnam and in the
nation’s urban core, the ideal of neutral competence disintegrated. A new band of
highly mobilized constituencies – women, racial minorities, and immigrants –
joined together with academics, media, research foundations, and public interest
litigators, such as Ralph Nadar, to demand “popular” control over the adminis-
trative state. As Melnick (2005, 405) described the change, a government that once
placed a premium on the Congressional powers of “taxing and spending” trans-
formed itself in one that now required outside groups to “mandate and sue”:
“building public programs by exposing government’s failures was the formula…
their responsibility is to show that something is wrong and to demand (usually
indignantly) that the situation be corrected.”Distrust in government, fromboth the
left and the right, did not roll back the State. Rather, animated by a judiciary
remade by the New Deal and Great Society, expectations grew dramatically for the
government to redress a growing number of societal problems, whether it be the
“hunger for community,” or the “tangle of pathology” that perpetuated a culture of
poverty (Katz 2013).

These new activists, particularly on the left, not only transformed the structure
of government decision-making, but the act of representation itself. They
demanded access to the halls of party power, and insisted that party officials heed
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the will of the people, as voiced in the quadrennial presidential nominating con-
tests. Much like the “democratization” of the administrative state, the decline of
party did not empower the “vox populi,” as Keller (2007, p. 246) reminds us, “but
activists whose claims as spokesmen lacked verification by elections and opinion
polls.” It did not get rid of an establishment. Rather, as Shafer (1988, p. 114) claims,
it simply brought “the next most extensive and next best organized groups and
individuals” into the political system.

The Democratic Party has struggled the most to forge a strong alliance with
these demanding and disgruntled interests. Vietnam – particularly its dispropor-
tionate cost to minority communities, which former allies, such as Martin Luther
King were quick to point out – sapped Lyndon Johnson of the presidency’s moral
authority to lead a diverse coalition of progressive groups. The new plebiscitary
system further exposed the fragility of theDemocratic establishment, such aswhen
South Dakota’s antiwar Senator George McGovern led an insurgent campaign to
capture the Democratic presidential nomination in 1972. McGovern lost, but the
legacy lives on (Miroff 2007). For the next 30 years, Democratic candidates
struggled to court and mobilize the legacy groups of the Great Society. The
romance of “outside,” anti-establishment candidacies helped push Carter and
Clinton into office; but a little luck was needed too: Watergate, the insurgent
campaign of Ross Perot, and staving off a great regional realignment, with the
nominations of Southern sons.

Ironically, the Republican Party was the initial benefactor of the liberal re-
forms that remade the administrative state. Richard Nixon saw the potential to
speak for the “Silent Majority” who felt marginalized in a country transformed by
the liberalization of racial, sexual and religious mores, and who sought to recover
the image of America as a “City on a Hill” from an Antiwar movement that deni-
grated patriotic values (Williams 2012). Nixon’s efforts to engage the forces of
reaction marked the first effort by a Republican president to demonstrate that the
modern executive office – designed to protect the commitments of New Deal and
Great Society liberalism – could also be used to galvanize a national conservative
offensive. Nixon greatly strengthened the presidential office, albeit not without
Congressional consent. He refined the tools of his predecessors to redistribute
grant funds to white suburbanites who flocked to him in 1968; he exploited di-
visions within organized labor and siphoned off a core of the New Deal coalition,
white, blue-collar labor; he asserted executive prerogative to shield his Vietnam
plans from Congress, with the promise to defend “peace with honor;” under the
banner of “efficiency,” he centralized the rule-making process to place restrictions
on how certain agencies could distribute benefits; and he disrupted the traditional
functions of bureaucratic departments by creating a “counter-bureaucracy” in the
White House, beholden to the presidency (Cowie 2002; Nathan 1983).
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Nixon was the first Republican president who presumed to speak for the “si-
lent majority”; however, the key inflection point for modern conservatives was the
new Christian Right’s alignment with the Reagan administration and the Repub-
lican Party. Although the Democratic Party, agitated by the movement politics of
the Sixties, launched the first assault on the party establishment, Republicans
soon followed suit in adopting state-level primaries and open caucuses for presi-
dential nominations. This opened the door for a charismatic outsider like Reagan
to win the nomination, with critical support from conservative Christian activists
who became the foot soldiers of a revamped Republican Party (Milkis and Tichenor
2019). The Reagan-Christian Right alliance, although not without its tensions,
transformed the Republicans into a decidedly right of center party, one which
joined an attack on the liberal statewith a redeployment of administrative power to
fight communism abroad and support traditional values at home. AsBert Rockman
has observed, “It was the Nixon presidency, particularly in the aborted second
term, that became celebrated for its deployment of the [administrative presi-
dency],” but “the Reagan Presidency intended to perfect the strategy and to do it
from the beginning” (Rockman 1988, p. 10).

Unilateral presidential action became an indispensable feature of
executive-centered partisanship during the Obama and Trump presidencies.
Fueled in no small part by his having to legislate in divided government for six of
his eight years, Obama gave bipartisan legitimacy to the aggressive adminis-
trative tactics Republicans had deployed since Nixon. Partisan administration
was especially critical to Obama’s advance of policies demanded by progressive
advocacy organizations with respect to climate change, police reform, same-sex
marriage, and undocumented immigration. By the time Republicans assumed
command of the House in the 2010 elections, unilateral policymaking had
become so routinized that GOP strategists eagerly anticipated that the next
president their party elected would seize the loaded administrative weapon
Obama had left in the Oval Office (Klaidman and Andrew 2002). One might think
an aggressive administrative strategy would not have been so pivotal after the
GOP won control of the Senate in 2014 and began a new Republican adminis-
tration under unified government in 2017. Nevertheless, Trump resorted to
administrative aggrandizement right from the start, often in the service of highly
controversial measures that strained his relations with congressional Re-
publicans who remained split in the areas of trade and immigration, the pillars
of his Make American Great Again platform.
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2.2 Implications

Thematuration of executive-centered partisanship since the 1960s has produced a
thicket of incentives and expectations for new presidents to navigate. Even as
anomalous and iconoclastic a president as Donald Trump was symptomatic of the
opportunities and demands associated with presidential partisanship. The long
arc of its development points to three overarching implications that presidents,
regardless of their ideological orientation, face in a system in which executive
prerogative and partisanship have become inextricably braided.

First, the president remains the central actor in a system of separate in-
stitutions. Although the president is not all powerful, a disproportionate amount of
influence is traced back to the imperatives of presidential politics. Congress, as an
institution, and the individual members that comprise it take their cues from the
White House. Partisanship is not a new feature of the prevailing order, and parties
still govern with an eye towards satisfying core constituencies. But the process for
navigating conflicts within the party coalition and determining who is favored in
that coalition is highly centralized. The party committees and senior members of
Congress – the traditional vestibules for channeling organized interests – are less
important than theWhite House inmanaging interests and advancing party causes
andpolicies. Beyond agenda setting powers, traditionally conferred by the claimof
a presidential mandate and the opportunity to pronounce the State of the Union,
the presidency remains an active participant in guiding and steering the legislative
package. This is true even in budgetary and appropriations processes, which were
once jealously guarded congressional powers.

Second, while presidents possess the expectation and authority to manage
party affairs, they lack the formalmeans for coercing compliance in the legislature.
Where they cannot construct legislative coalitions, they seek to govern unilaterally
through the administrative presidency. Indeed, a legacy of sixties and seventies
era reforms is that the operations of the administrative state lay at the heart of both
parties’ bases; moreover, presidents have carved out clear powers for dictating
those operations that enable the White House to mobilize the base through
administrative actions. As Nathan (1983) has keenly observed, with the growth of
the administrative presidency, “operations is policy.” Consequently, administra-
tive measures are often more deeply contentious than the policies produced
through president-Congress bargaining.

Finally, because political victory and defeat is tallied by presidential gains and
losses, there is little incentive to remake the system. Institutional jealousies, which
compelled Congress to check executive aggrandizement, have been largely
displaced by partisan loyalties. There is little desire among the president’s
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co-partisans to reclaim power, because such a reconstruction would weaken their
party in the high-stakes cultural and policy battles of executive-centered parti-
sanship; moreover, the president’s partisan opponents also tend to defend the
institutional status quo – indeed, arouse the base with reflexive obstruction of the
White House’s program. Put simply, both parties crave executive power, while half
the country hates the president.

The failure to disentangle the confluence of forces that sustain executive-
centered partisanship is especially troubling in light of the damage the Trump
administration left in its wake: an ongoing COVID-19 pandemic, which has killed
more than 800,000 Americans, an historically high budget deficit, growing
antagonism between the federal government and the states, an armed insurrection
with the intent to foil the peaceful transition of power, and bitter recriminations
aroused by the unprecedented efforts of Congress to impeach a president twice, the
second after he had left office. Biden’s management of the COVID-19 pandemic is
distinct from his predecessor’s (he acknowledges that it is a public health emer-
gency). And yet, the dynamics of executive-centered partisanship have limited his
ability to build public support behind his initiatives.

In the rest of the article, we consider how Biden’s first year in office was
plagued by the aforementioned pathologies of executive-centered partisanship.
With the approach of the 2020 campaign, most aspiring Democratic presidential
nominees promised to fight fire with fire, and to issue new executive orders that
would rescind the Trump administration’s policies and advance progressive
measures on a litany of issues ranging from climate change to immigration. Such
was the diagnosis of various progressive groups (and Sanders’ supporters) in the
aftermath of Hillary Clinton’s failed 2016 bid. Their “autopsy” laid forth the
groundwork to “transform and energize” the Democratic Party, by making it more
responsive to its base. The “party’s congressional leadership remains bent on
prioritizing the chase for elusive Republican voters over the Democratic base:
especially people of color, young people and working-class voters overall,” ac-
tivists bemoaned. “Siding with the people who constitute the base isn’t truly
possible when party leaders seem to be afraid of them” (Action for a Progressive
Future 2017).

Biden, for a time, stood against the tide, promising to restore civility to
American politics, celebrating his ability to broker legislative compromises with
Congress, andmanaging to win the Democratic nomination by rallying the diverse
coalition that Obama summoned,whichwas united by the pragmatic imperative of
beating Donald Trump. However, anointed the nominal head of a fractious party,
Biden resorted to leveraging the vast capacity of the institutional presidency to
govern in the absence of a strong congressional majority and a national consensus
about how to meet the immense challenges he faced during his first year in office.
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Like Barack Obama, Biden has sought to use the rhetorical and administrative
powers of the modern executive to draw together a scattered, but powerful coa-
lition of social movement organizations and party activists. To be sure, Biden has
invested enormous effort and political capital into translating his economic pro-
gram into law. Nevertheless, Biden resorted to administrative measures right from
the start as the primary means to respond to myriad demands placed upon the
White House by progressive activists. Despite early moves to roll back the insti-
tutional presidency – particularly in foreign affairs – there is no momentum to
reconstruct the country’s presidency-centered system. And despite promising a
return to normal working order, Congress remains complicit in centering public
expectations and governing obligations on the presidency.

Although his calm demeanor and leadership style were at first greeted bymost
Americans with relief and gratitude, Biden’s approval ratings dropped dramati-
cally by the end of his first year. Biden’s monthly average during his first year in
office barely scratched 50-percent – except for Bill Clinton and Trump, the lowest
of any president’s first year since FDR. Biden’s tepid public support testified to how
polarized the country remained: by November 2021, one year after election day,
just 6%of Republicans approved of Joe Biden’s performance in office (compared to
90% of Democrats). Moreover, his overall approval had fallen to the low 40s,
making him almost as unpopular a national figure as Trump. In part, this is due to
unforced errors, most notably the botched withdrawal from Afghanistan (Brenan
2021). But Biden’s public support continued to decline as this foreign policy
debacle was replaced in the headlines by the fractious politics that engulfed his
highly ambitious economic plans, which not only aroused the predictable and
ferocious Republican opposition, but also stirred a contest between progressive
andmoderate Democrats for the soul of their party. Democratic partisans andmost
independents had high expectations for the Biden administration; however, the
promise of transformative presidential leadership has proved elusive. This
widening gap between form and reality threatens to further diminish the integrity
of Congress and the States, weaken the system of checks and balances, and erode
citizens’ trust in the competence and fairness of the national government.

3 “Everybody is Frustrated” – Transformative
Ambitions and Congressional Obstruction

In the early days of the Democratic Party’s nomination contest, Biden positioned
himself as the pragmatic, consensus candidate who had a demonstrated record of
brokering legislative compromises with Congress. Such skills, the eventual
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nominee hinted, would be necessary to arbitrate differences between pragmatists
and ardent progressives, led in the Senate by Bernie Sanders and in the House by
Pramila Jayapol (D-WA), the Chair of the united and energetic Congressional
Progressive Caucus.

Soon after claiming victory in the general election, however, Biden’s desire to
be a mere broker clashed with the imperatives of executive-centered partisanship.
As every president since FDRhas tried to emulate, Biden’s first 100 dayswere billed
as a time to fulfill his mandate – to push transformative reforms through Congress.
In the final days of the 2020 campaign, he traveled to Warm Springs, Georgia, a
place where Roosevelt went to use the therapeutic waters to rebuild himself from
the ravages of polio. Warm Springs was a reminder, Biden (2020) told those
gathered, “that though broken, each of us can be healed.” Biden promised to
govern as “an American President” – “to restore our soul and save our country”; at
the same time, the Democratic candidate, insisted that curing the pathologies that
afflicted America – an “insidious virus, economic anguish, and systemic
discrimination” – required a program no less ambitious than the New Deal, one
that was more likely to divide than to unite the parties.

Once elected, Biden made clear that his paean to Roosevelt and the New Deal
was not empty campaign rhetoric. He called for a $1.9 trillion COVID-19 stimulus
bill, a $1.8 trillion American Families Plan, and a $2.3 trillion American Jobs Plan.
The $6 trillion in new spending requests far surpassed the most audacious man-
dates presidents have claimed in the past. Clinton comes closest with his 1993
requests totaling $2.6 trillion in new spending. Obama’s 2009 spending requests,
coming in at just $937 billion pale in comparison. Indeed, even compared to FDR’s
$67-billion request ($1.4 trillion, adjusted for inflation), Biden’s programmatic
demands are historically unprecedented.

Given the formal authority granted to Congress for passing appropriations
bills, Biden’s success in steering federal spending is a good indicator of the
institutional presidency’s relative strength in this area. Indeed, at the end of his
first year, Biden, despite having slimmer Congressional majorities than Obama,
Clinton, or FDR in their first terms, has signed into law $3.1 trillion in new
spending.4 Two aspects of these spending bills are particularly reflective of pres-
idential partisanship. First, the spending was dedicated to Democratic priorities –
reflected in the enactment of progressive measures strictly along party lines. To a
point, Democrats, with the slimmest of majorities, displayed a collective sense of
party responsibility. No less telling is that the new budgetary initiatives omitted

4 The final price tag championed by the administration for the Infrastructure Investment and Jobs
Act clocked in at $1.75 trillion, but this included nearly half a trillion dollars’ worth of reautho-
rization spending that is unreflective of Biden’s proposals.
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key priorities that were championed by the progressive wing of the party: a min-
imum wage increase, substantial spending to combat climate change, or a pro-
gram to shore up affordable housing. Biden thus bet his presidency, and the future
of theDemocratic Party, on a presidential program– aBidenesque plan that, for the
time, obviated the most polarizing policies demanded by his left flank.

Indeed, without the pragmatic Biden in the White House, and without the
authority afforded to presidents to govern the legislative process, Democrats
would likely not have succeeded, given their slim majorities in both chambers of
Congress. The White House got behind, and used its honeymoon political capital,
to rush through a massive new spending bill – the American Rescue Plan – on a
strict party-line vote, enacted as a reconciliation bill to circumvent a Senate fili-
buster. And, in pushing for another ambitious reconciliation proposal late in his
first year, the president was quick to personalize the stakes. Responding to the
Progressive Caucus’s disappointment that a $3.5 trillion social spending bill was
cut almost in half to win over more moderate Democrats, Biden audaciously
claimed, in an October 2021 meeting with House Democrats, “I wrote the damn
bill.” Adding that even half a loaf would entail historic investments in child care
and clean energy, the president added, “I know a little bit about the legislative
process. I don’t recall before, on fundamental issues… that we don’t have to make
compromises” (Korecki and Cadelago 2021).

Nevertheless, these presidency-centered spending proposals should not be
confused for national stewardship. Until November, President Biden supported
the House Progressive Caucus’s demand that the infrastructure legislation must
be pass in “tandem” with the social spending bill – dubbed Build Back Better.
This concession, which allowed progressives to hold the infrastructure bill
“hostage” for over two months, infuriated moderate Democrats as well House
and Senate Republicans, who felt their support for the infrastructure package
was tarnished with its coupling to the more partisan social welfare legislation
(Baird 2021). Executive-centered partisanship was also integral to the structure of
both the COVID relief package as well as the more bipartisan 2021 infrastructure
bill, passed in mid-November, which garnered 19 Republican votes in the Senate,
surpassing the 60-vote threshold now routinely needed to get regular legislation
through the upper congressional chamber.

The bulk of the American Rescue Plan was a continuation of programs and
spending devices that large, bi-partisan majorities of Congress passed a year
earlier during the Trump administration. In part, this is evidence of Republican
obstructionism – voting no, simply because they were now in the minority. And
yet, the bulk of Republican objection to the bill had very little to do with the
continuation of COVID relief spending. Rather, Republicans claimed that the bill
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unfairly directed monies towards Democratic states. This was because new funds
either went directly to state and local governments (as opposed to individuals) or
were appropriated based on state-level indicators that discriminated between
“red” and “blue” America.

To be sure, Republicans under Trump excelled at using the federal budget
process to exploit the economic sectionalism that plays large in partisan conflict
(Jacobs 2021). But certain key provisions in the COVID relief package continued
rather than shied away from this sectional rivalry. Tucked between the lines of
appropriations was a formula that directed federal spending to the states per-
unemployment rate, not per-capita. Consequently, states that had kept stay at
home orders longer and had high unemployment, like New York, were set to
receive billions of dollars more, even if other states, like Florida, had a larger
population. Florida at the time of passage had an unemployment rate 2.1 points
lower thanNewYork, andwas to receive $6-billion less as a result, or almost $2000
less per Florida resident. The massive bill also contained a novel provision – still
under court review – that prohibited states from using funds to “directly or indi-
rectly offset a reduction in the net tax revenue…or delays the imposition of any tax
or tax increase” through 2024. This directly countered efforts in Republican-led
states to reduce taxes, despite the ongoing pandemic (Lazarus and Litan 2021).

In fact, despite dire economic predictions, states weathered the fiscal damage
of COVID-19 much better than anticipated, largely because of earlier federal in-
terventions to shore up individual incomes. Although rates variedwidely, 17 states
posted revenues during the height of the pandemic that exceeded those of the prior
year. Florida and Texas, whose Republican governors were at the forefront of
challenging Biden’s policies, were among the five states that posted theworst year-
over-year loses in revenue (Davidson 2021). And yet, about 1/5th of the entire
emergency relief bill was sent directly to state and local governments, with broad
discretion granted to those governments to use the funds, including for projects
not directly related to COVID-19, for example, “necessary investments in water,
sewer, or broadband infrastructure.” An additional $130 billion went to local
education administrations, and $40 billion to colleges and universities. Given the
broad statutory authorization to make social distancing possible and counteract
students’ earlier “learning loss,” local school boards were creative in their
spending. As reported by Education Week, Miami-Dade schools spent $30 million
on cyber-security; Raleigh West Virginia added nine new classrooms to an
elementary school for $9 million; Newport News in Virginia purchased a new
student information system. Although States will be monitoring districts’
spending, and some may get audited by the federal government, the funds aren’t
contingent on outcomes of any kind (Lieberman 2021); and two-thirds of the
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spending that was justified under the idea that schools needed it to open in the fall
are to be spent well after Fall 2021.5

The Biden administration and Democratic partisans contend that these
“necessary” emergency expenditures had little to do with politics, even as they
benefited clear-cut Democratic constituencies with minimal connection to the
pandemic. Less ambiguous, perhaps, is the $86 billion that went to shore up
the underfunded and quickly depleted pension plans for 185 unions, or the stim-
ulus checks for adult dependents, such as college students and people with dis-
abilities (WilliamsWalsh andRappeport 2021; Zhou and Stewart 2021). Perhaps the
most partisan spending folded into the emergency spending legislationwere funds
to expand a host of pre-pandemic, Democratic-sponsoredmeasures, most notably,
the namesake reform of Biden’s Democratic predecessor, Obamacare. The bill
appropriated an additional $34 billion to boost subsidies on the insurance mar-
ketplaces, which amounted to a 29% increase in federal spending. As a result, the
federal government now spends more per person through Obamacare than it does
through its major insurance programs, Medicare and Medicaid. This is, in part, the
result of increased eligibility, since under the emergency provisions, families
making above 400% of the federal poverty level (over $100,000 for a family of
four) would be eligible for new subsidies; families making up to $350,000 could
even receive federal financial help when buying insurance on the exchanges
(Cunningham 2021; McDermott, Cox, and Amin 2021).

Partisan patterns in the distribution of federal funds are perhaps nothing new,
but given that theDemocratic Party has placed its agenda in the hands of theWhite
House, the Biden program is more reflective of the dynamics of executive-centered
partisanship than it is of the traditional model of a decentralized, committee-
dominated appropriations process. The president is not transcending the paro-
chialism of Congressional appropriations, but leveraging it for the Biden admin-
istration’s own particularistic ends.

Perhaps the greatest potential for bi-partisan deal-making came when Biden
announced that he, like his predecessor Donald Trump, would try to put together a
broad-based infrastructure package. But Biden’s initial American Jobs Plan pro-
posal had very little to do with the middle-ground positions of centrist
Republicans, or even centrist-Democrats. Most controversially, it defined “infra-
structure” to include payments to reduce the cost of in-home care (about 20% of
the original bill’s cost), and tax credits for affordable housing (another 10% of the
bill’s proposal). While the costs made Congressional Republicans balk, the real
objections came fromHouse and Senate progressives, who feared that, in choosing

5 Congressional Budget Office, “Cost Estimate: Reconciliation Recommendations of the House
Committee on Education and Labor,” February 17, 2021.
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to emphasize infrastructure, however broadly defined, Biden was forsaking any
chance at passing a larger social spending bill, which would appeal to the Party’s
progressive base.

For months, Biden occupied this unfirmmiddle ground, as progressives in the
House and Senate urged the White House to advance the social spending bill first,
so as to pressure moderate Democrats, who were enthusiastic about the conven-
tional infrastructure legislation, to support the president’s more ambitious
“human infrastructure” measures. “Everybody’s frustrated, it’s part of being in
government, being frustrated,” Biden pled, months after his agenda seemed to
stall (Mascaro and Miller 2021). Biden, it does seem, desperately wanted to carve
out a bipartisan deal. Although most media attention focused on the recalcitrance
of fellow Democrats Joe Manchin (WV) and Krysten Sinema (AZ), the White House
was also reticent to push another large spending package through on a party line
vote. As Mike Donilon, a senior adviser to Biden, said after the infrastructure bill
was passed, the White House thought it “was important partly just to have a
bipartisan agreement that in and of itself had meaning” (Barrón-López, Cadelgo,
and Lemire 2021).

Sinema and Manchin – or Sinemanchin, as progressive “watch” groups have
dubbed the duo – represent the perennial centrist thorn in the side of the Biden
White House. Manchin, in particular, has been a vocal opponent of the president’s
social welfare spending package since its announcement, and is the apparent root
cause of several bills’ failures, including gun control. One could reasonably
wonder why the Democrat, Manchin bucked the president’s plan; of course, this
presupposes a view of the party that must advance the president’s agenda at any
cost, because that is where party victories are scored. On this front, it might be
important to consider that Manchin represents a state in which 68% of voters, and
every single county inWest Virginia, went for Trump in 2020. And absentManchin,
there would be no Democratic majority. One could therefore also reasonably
wonder why Manchin was to be sacrificed on the altar of Biden’s presidential
legacy. Without him, there would have been no coalition to pass a much more
aggressive COVID-19 relief bill than Republicans were willing to accept or for
confirming Biden’s progressive appointments and 42 new federal judges, second
only to President John F. Kenneydy's first year.

Biden did finally hammer out an agreement with House and Senate Democrats
to pass the infrastructure bill, with the promise that he had reached an under-
standing with Senators Manchin and Sinema on the broad parameters of the social
spending reconciliation. But this was more of an uneasy truce than a firm agree-
ment, one that reflected the president as the prime mover in a hollowed-out party
system. Biden’s importunities, after all, were only persuasive after the Democratic
nominee for Governor of Virginia, Terry McAuliffe, lost his election bid to a
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Republican newcomer, the financier Glen Youngkin – a defeat that leading
Democrats in the state, including Virginia’s Senators Mark Warner and Tim Kaine,
blamed on Congressional Democrats’ “purist demands” that hamstrung the
president’s program (Metzger 2021). Following the loss, in a blue-trending state
that Biden had won by 10 points, the White House sent Steve Ricchetti, Biden’s
“Counselor to the President” and former chairman of his presidential campaign, to
Capitol Hill. There, he negotiated the Democratic Party’s position single-handily
with Senate Republicans, largely in opposition to progressive Democrats who felt
that he would too easily concede important positions. Concede he did, including
walking back, almost instantly, the idea that the larger social spending bill would
be passed in tandem with the bi-partisan infrastructure agreement (Barrón-López
and Cadelgo 2021). Bipartisanship, yes. But bipartisanship under the banner of the
president as the repositor of party responsibility.

The structure of the final infrastructure package is also telling. Although
Senators agreed on several high-profile deliverables, with specific budgetary lines
(i.e., the top bridges in need of repair; pet projects for the home state), the majority
of the $1-trillion package will get funneled through the Department of Trans-
portation, with considerable reliance on new funding formulas to be determined.
The Act also established 20 new competitive grant programs, totaling up to $210
billion, which, like the spending authority granted in the 2008 stimulus to various
Obama-led Departments, gave considerable autonomy to the White House in
setting criteria for evaluating state and local government grant proposals.

Since the 1960s, partisans in the majority, and in opposition to the sitting
president, have tied their electoral fortunes to the White House. Donald Trump’s
presidency, especially the opposition it incurred from Congressional Democrats,
appeared to mark a high point. But, under unified government, Biden has also
sought to capitalize on Congress’ suppliance to the presidency. In many ways, he
has been just as, if not more successful than Trump, despite having smaller
congressional majorities. Trump was unable to push an infrastructure deal
through Congress. Yet, it must also be stated that Biden capitalized on billions of
unused COVID-19 monies that bipartisan majorities had allocated during a
moment of extreme duress and uncertainty. The infrastructure legislation autho-
rized additional flexibility for unspent COVID relief funds by states and localities—
empowering communities to use pandemic relief for other purposes. Contingency
may explain as much of Biden’s legislative success in this realm, as his legislative
acumen. Yet, his adroit use of the levers of presidency-centered partisanship was
no less significant, resulting in an important legislative achievement– but one that
also aroused the ire of former president Trump and the Republican base still
beholden to him. Recriminations were especially fierce in the House, where 13
Republicans defied their party leadership to support the infrastructure bill.
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4 Mobilizing the Base

The complex machinations that governed the White House’s relations with
Congress during Biden’s first year showed that the maturation of executive-
centered partisanship does not mean that President of the United States is all-
powerful. Similarly, the federal courts and the States – particularly those led by
out-party governors – routinely thwart presidential plans. Yet these checks on
presidential power have encouraged executive aggrandizement since the collec-
tive fate of party members has increasingly come to depend on the president’s
personal successes once in office– and as institutional loyalties have been severely
challenged, if not displaced, by partisan priorities.

TheWhite House is indispensable to the attainment of partisan objectives, and
Biden’s wielding of administrative power has been placed in the service of core
progressive objectives. While it lacks the fanfare of a momentous bill-signing,
which has demanded multiple, consensus-building compromises, executive
administration has been the primary way in which Biden has sought to fulfill his
promises to his base. In fact, it is fair to say that, for most Americans – perhaps the
mythical median voter – the president’s legislative and spending agenda speaks
more directly to their understanding about national leadership, economic man-
agement, and consensus politics. But, for activists and organized interests, oper-
ations is not only policy, it is a critical means to their partisan objectives.

In the general election campaign, Biden positioned himself as a pragmatist.
But in fighting for the Democratic nomination, his campaign had to contend with
the pervasive belief amongst progressives that Donald Trump had so corrupted
American democracy that any idea of restoring normality was a fantasy. Even the
more moderate self-styled outsider, Pete Buttigieg, who Biden nominated to be
Secretary of the Transportation, insisted that “there is no back to normal,” and
warned that Democrats would have to play constitutional hardball after the
election (Siders 2019; Sullivan 2019). Having achieved the pragmatic victory of
ousting Trump in November, progressive social movement organizations warned
in a post-Election Day memo that “in a narrowly divided Congress, it will be up to
the Biden Administration to use the full power of the executive branch to deliver
immediate and tangible results to the working people of this country.” Biden had a
“mandate to govern,” the memo declared. He must “use it.”6

6 Justice Democrats, SunriseMovement, NewDeal Strategies, Data for Progress, “The Path Forward
for Democrats,” November 29, 2020, available at: https://www.washingtonpost.com/context/
memo-on-the-path-forward-for-democrats/ba38467b-05fa-4334-a268-fc6c3e2b172d/?itid=lk_
interstitial_manual_37.
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Knowing he could not disregard the demands of a progressive base that had
become farmore powerful during Trump’s four years in theWhiteHouse, President
Biden launched his presidency with a dramatic display of executive-centered
partisanship. During his first 100 days in office, he signed more executive actions
than any other president since Franklin Roosevelt. At the same time, Biden’s
approval rating had the largest gap between Democrats and Republicans of any
recent president at the hundred-day mark: 96% of Democrats approved of his
performance but just 11% of Republicans (Skelly 2021). With historically thin
majorities in both chambers of Congress, the cascade of executive orders,
memoranda, and other administrative actions demonstrated how intent the
president was to address many of the immediate concerns of his most progressive
partisan allies. About half of Biden’s actions reversed the most controversial
policies of the Trump administration, with particular attention to undoing his
predecessor’s immigration legacy by halting border wall construction, pausing
most deportations, rescinding travel and immigration restrictions on several
Muslim-majority countries, and safeguardingDACAprotections for childmigrants.

Repealing Trump-era administrative decrees was critical; however social
activists insisted it was just the beginning. The progressive activist group, Roots
Action – co-founded by Norman Solomon, a Bernie Sanders delegate in 2016 and
2020 – launched its “No Honeymoon for Biden” campaign, intended to maintain
campaign-style enthusiasm amongst its 1.3 million members, who were encour-
aged to shift their attention to theWhiteHouse. AsRoots Action’s other co-founder,
Jeff Cohen, explained, “you have to learn the lessons of history…If progressives
ease off and they go to sleep and think, oh, we got rid of Trump, we got a Democrat
in there, it’s going to be a couple of years of vacillation, hesitation, corporatismand
a right-wing Republican will be storming back into power…” (Jay 2021). The twin
diseases that plagued the country– the pandemic and systemic racism– seemed to
present a once-in-a-generation opportunity to redefine the social contract, further
heightening expectations that Biden would, as he promised at Warm Springs, lead
the country toward a new stage of transformative social and economic reform.

Within the litany of executive orders, there was plenty to suggest that Biden
got the message. Obama had summoned a diverse coalition, especially among
young, college-educated adults, and enticed them to the polls – at least during
presidential election years – through his high-spirited rhetoric, and campaign
outreach group, Organizing for America (OFA). Biden, lacking Obama’s charisma
and rhetorical gifts, signaled his support by adopting the language of progressive
groups and academics. Executive order number one pledged the “whole govern-
ment” to advance “Racial Equity and Support for Underserved Communities”
through a “systematic approach,” starting with five new mandatory reports from
the heads of government agencies and the Office of Management and Budget
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(OMB) that would “assess whether, and to what extent, its programs and policies
perpetuate systemic barriers to opportunities and benefits for people of color and
other underserved groups.” Such assessments, the executive order anticipated,
would “better equip agencies to develop policies and programs that deliver
resources and benefits equitably to all.”7 Biden also issued new directives, that
prohibited discrimination on the basis of gender identity and sexual orientation,8

and which established a Health Equity Task Force that would “identify and
eliminate health and social inequities,” as a result of the COVID-19 pandemic.9

A variety of agency recommendations emerged from these reports, on how to
communicate to vaccine hesitant populations, and target underserved commu-
nities; most agencies reported in the Federal Register multiple “listening sessions”
to better understand barriers to access. Beyond employing the language of pro-
gressive groups, these executive orders opened the traditionally foreboding arena
of administrative politicking to advocacy groups beyond traditionally well
entrenched interests. 10

More comprehensively, the administration adopted new standards for regu-
latory review, which has expanded the degree of latitude enjoyed by administra-
tion officials to justify new regulations. As a result of the president’smemorandum,
“Modernizing Regulatory Review,” OMB, in assessing the costs and benefits of
potential regulations, can reconsider two aspects of how “value” is assessed. First,
OMB can, particularly in the realm of environmental protections, vary the “dis-
count rate” of a regulation’s likely worth, which privileges short-term costs over
long-term benefits. Trump’s regulators increased the discount-rate, nearly halving
the value of social benefits that came with a variety of economic regulations (e.g.,
tons of carbon not emitted). Biden’s regulators not only reversed Trump’s
cost-conscious review process but went further than the Obama administration’s
internal procedures dictated. Now guided by “intergenerational ethical consider-
ations,” Biden’s interagency working group freed up agencies to consider future

7 “Advancing Racial Equity and Support for Underserved Communities Through the Federal
Government,” Executive Order 13985. 20 January 2021. Federal Register, 86, no. 14, 7009–7013.
8 Preventing and Combating Discrimination on the Basis of Gender Identity or Sexual Orientation,”
Executive Order 13988. 25 January 2021. Federal Register, 86, no. 14, 7023–7025.
9 “Ensuring an Equitable Pandemic Response and Recovery,” Executive Order 13995. 21 January
2021. Federal Register, 86, no. 15, 7193–7196.
10 “Advancing Racial Equity and Support for Underserved Communities Through Recreation
Opportunities,”Department of Interior, DOI–2021-0008. 19 October, 2021. Federal Register, 86, no.
199, 57848–57849; “Advancing Racial Equity and Support for Underserved Communities Through
Procurement and ContractingOpportunities,”Department of Interior, DOI–2021-0009. 19 October,
2021. Federal Register, 86, no. 199, 57849–57850.
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benefits as virtually equal to present costs.11 The second technical change is more
straightforward: cost-benefit analysis no longer needs to just determinewhich side
of the equation is greater, but can also consider how those values are distributed
throughout society, so as to “ensure that regulatory initiatives appropriately
benefit and do not inappropriately burden disadvantaged, vulnerable, or
marginalized communities.”12

These policy changes set up the Biden administration for a long-game strategy
of bureaucratic politics. K-street firms even noticed that OIRA – the OMB agency
that oversees regulatory review – removed the option “deregulatory” from its
advanced search of the administration’s unified regulatory agenda (Crews 2021).
By the summer, new rules, interpretations, and regulations began to drip out of the
White House. Directed by executive order, SNAP benefits increased by 21% after
the Department of Agriculture adjusted its valuation of a “cost-effective diet.”13

HUD dropped a proposed Trump-era rule imposing a limited definition of housing
discrimination, effectively reinstating its 2013 ruling that claimed segregated
housing patterns alone, without evidence of discriminatory intent, could consti-
tute housing discrimination in a locality.14 The Department of Transportation re-
issued its longstanding waiver to California, rescinded by the Trump administra-
tion, to enact more stringent gas emissions standards for vehicles sold in the state,
and any other state that so chooses.15 And, Biden’s Council on Environmental
Quality (CEQ) announced plans to “modernize” the regulatory framework
requiring environmental impact statements for federal projects: new statements
must be attentive to the project’s effects on “climate change and environmental
justice.”16 In total, Biden’s White House reports that 3777 rules and regulations

11 “Technical Support Document: Social Cost of Carbon, Methane, and Nitrous Oxide Interim
Estimates under Executive Order 13990.” Interagency Working Group on Social Cost of Greenhouse
Gases, 26 February 2021. Available at: https://www.whitehouse.gov/wp-content/uploads/2021/
02/TechnicalSupportDocument_SocialCostofCarbonMethaneNitrousOxide.pdf.
12 “Modernizing Regulatory Review,”Memorandum for the Heads of Executive Departments and
Agencies. 20 January 2021. Executive Office of the President: Office of Management and Budget.
13 “USDA Modernizes the Thrifty Food Plan, Updates SNAP Benefits,” U.S. Department of Agri-
culture. August 16, 2021. Press Release 0179.21.
14 “Reinstatement of HUD’s Discriminatory Effects Standard,”Housing and Urban Development,
Notice of Proposed Rulemaking. 25 June, 2021. Federal Register, 86, no. 120, 33590–33597.
15 “Corporate Average Fuel Economy (CAFE) Preemption,” Department of Transportation, Notice
of Proposed Rulemaking. 12 May, 2021. Federal Register, 86, no. 90, 25980–25992.
16 “National Environmental Policy Act Implementing Regulations Revision,” Council on Envi-
ronmental Quality, Notice of Proposed Rulemaking. 7 October 2021. Federal Register, 86, no. 192,
55757–55769.
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were active, just-completed, or in the long-term stages of writing in the Fall 2021 –
on par with Trump’s 2020 ambitious administrative agenda, which showed 3852
new rules in the works, although 653 of those were labeled as “deregulatory.”17

Although Biden has so far refused to make the same egregious claims of
presidential authority that marked the Trump administration’s various emergency
declarations, he has not been insensitive to social activists’ demands that he take
aggressive action in the service of progressive causes. To be sure, he has not, with
the “flick of a pen,” eliminated student loan debt, as called for by the progressive
caucus (Cox 2021). But, in reinterpreting statutory authority in the 1965 Higher
Education Act, Biden’s Department of Education wiped away nearly $10-million
student debt obligations in the first eight months of his presidency. The bulk of the
forgiven loans were for former students at now-defunct for-profit colleges (most
notoriously, ITT Technical Institute), but also included a diverse group of adults on
federal disability and those who qualify for Public Service Loan Forgiveness. It is
this final group – amounting to over $90,000 of federal debt forgiveness per
borrower – that represents the largest expansion of Department of Education au-
thority, andwhich speaks directly to the Democratic Party’s constituency of public
and non-profit working, college-educated adults.18 The Department also quickly
rescinded the Trump-era revocation of Obama’s Title IX guidance, and reinstated
procedures that colleges and universities adopted at the Obama White House’s
urging 10 years ago, despite numerous court challenges alleging due process
violations for students accused of sexual assault.19

Gun violence has been particularly galvanizing for young voters, and Biden
has found some leverage within the halls of the executive office to break the
logjam. He ordered the Department of Justice to promulgate new rules that would
restrict the availability of “ghost guns” (pre-fabricated kits for assembling
unregistered firearms), regulate the sale of firearm paraphernalia used in some of
themost recentmass shootings, and begin to better track interstate gun trafficking.
Critics and supporters, both, see these measures of signposts to more ambitious
partisan administration. Indeed, the White House entitled its administrative
actions, “Initial Initiatives to Address the Gun Violence Public Health Epidemic.”

17 “Historical Unified Agenda and Regulatory Plan,”Office of Information and Regulatory Affairs,
Office of Management and Budget. https://www.reginfo.gov/public/do/eAgendaHistory.
18 “Extended Closed School Discharge Will Provide 115K Borrowers from ITT Technical Institute
More Than $1.1B in Loan Forgiveness,” U.S. Department of Education, August 26, 2021.
19 “Guaranteeing an Educational Environment Free from Discrimination on the Basis of Sex,
Including Sexual Orientation or Gender Identity,” Executive Order 14021. 8 March 2021. Federal
Register, 86, no. 46, 13803–13804.
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Gun violence, the president has said, “is actually a public health crisis,” which
signals more aggressive presidential action if Congress refuses to act.20

These interpretative changes in statutory authorization supplement another
strategy the White House has honed over the last decade, particularly in the
Department of Justice and DHS: prosecutorial discretion. It is commonplace, and
necessary for agency heads to issue guidance documents to enforcement officials
on whom to prioritize for criminal or civil action. The Obama administration used
these powers to build out a regulatory scheme for what eventually would become
DACA (non-enforcement of immigration laws for certain classes of migrants), as
well as to direct federal prosecutors to impose criminal charges that would avoid
mandatory minimum sentences for non-violent, low-level drug offenders (“Holder
Memo” 2013). Biden’s administration has continued to use selective prosecution to
work around legislative delays in immigration reform; it issued its own memo to
border agents, which expanded the set of “humanitarian factors” that could be
used in choosing who to prosecute.

DOJ discretion has further been used to shift agency priorities and dedicate
scarce resources to issues and problems that speak directly to concerns of
Democratic voters. The DOJ revamped Obama era investigations into local police
practices in six states, which the Trump administration rescinded, and initiated its
own “zero tolerance” policy, whichwould revoke the licenses of firearmdealers for
a first-time violation of federal regulations (including, failing to respond to an ATF
tracing request, or refusing to permit ATF to conduct an inspection).21 DOJ’s
administrative powers have also been important to shoring up the Democratic
base’s frustration at the lack of Congressional action on voting rights reform.
Biden’s DOJ has sued Texas and Georgia under Section 2 of the Voting Rights Act
for the changes Republican state legislators made to election laws following 2020
in response to the Trump administration’s “Big Lie.” The DOJ also sued Texas in
December, alleging that its redistricting maps violate federal law. More than any
other decision, however, Biden’s DOJ drew the most fire when it issued a memo in
early October, at the urging of the National School Boards Association, which
pledged cooperation between the FBI and local law enforcement in prosecuting
illegal threats, intimidation, and harassment of school board officials. In the
shadow of significant public mobilization on issues of school curriculum (the
alleged teaching of “Critical Race Theory”) and COVID-19 abatement strategies

20 “Fact Sheet: Biden-Harris Administration Announces Initial Actions to Address the Gun
Violence Public Health Epidemic,” April 7, 2021. The White House: Office of the Press Secretary.
21 Fact Sheet: Biden-Harris Administration Announces Comprehensive Strategy to Prevent and
Respond toGunCrime andEnsure Public Safety,” June 23, 2021.TheWhiteHouse: Office of the Press
Secretary.
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(childrenwearingmasks), Biden’s opponents pounced, and viewed the directive as
disturbing evidence of the politicization of the DOJ for partisan purposes.22 “The
full force of the F.B.I.,” Thom Tillis (R-NC), claimed, “is now something a parent
has to think about before they go before a school board meeting to express their
concerns and they get frustrated” (Benner 2021).

Although many of these executive actions have not attained the same noto-
riety as the Build Back Better plan, they have not gone unrecognized. “We know
from the first two years of the Obama administration how momentum can falter,”
the progressive advocacy group Indivisible (2021) reflected at the end of Biden’s
first 100 days; but “The Biden-Harris administration appears to have learned some
of these key lessons, and is benefiting from the game-changing factor of a strong
progressive presence on Capitol Hill that has helped pull the party away from these
pitfalls so far.” These progressive legislators have cheered from the sidelines while
Biden guards against the revanchist politics that endure as Donald Trump plots
and schemes from his Elba, Margo Lago Florida.

5 Partisanship and Pandemic Politics

Presidents have long benefited politically from their ability to repudiate an
unpopular predecessor. With his legislative and administrative agendas, Biden
has sought to realize this principle while addressing the demands of the Demo-
cratic Party’s big-tent. He may prove successful, although history suggests, time
and again, that incumbent presidents will lose seats in the first midterm elections.
Beyond the short-term successes of presidential partisanship, there is the longer
threat of illegitimate and unstable rule. The administrative whiplash described
above is the most visible feature of the parties’ reliance on presidential policy-
making. It is also noteworthy what has not changed – the battle between Demo-
crats and Republicans for the services of an executive-centered administrative
state – a contest that erodes confidence in government institutions and degrades
the rule of law.

The on-going uncertainty surrounding the COVID-19 pandemic has threatened
the legitimacy of American political institutions since the virus first emerged in
2020. Emergencies and crises have routinely disrupted theworking arrangement of
American politics, and almost always result in an extension of presidential
authority and power. Since the Reagan years, however, Americans have been less
likely to rally around the president’s response to emergencies. As presidents have

22 “Justice Department Addresses Violent Threats Against School Officials and Teachers,”
October 4, 2021, Department of Justice, Office of Public Affairs.
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assumed the mantle of partisan leadership and as partisans increasingly owe their
political fortunes to the president’s personal success, it has become more difficult
to separate national goals from the president’s partisan objectives. While Biden’s
leadership style differs starkly from Trump’s, he has struggled to escape from the
cultural and institutional forces that sustain executive-centered partisanship and
which have embroiled the country in polarizing battles over public health
measures.

On the one hand, although Biden privileged the threat to public health over
other concerns that Trump stressed such as economic growth or personal liberty,
he made vaccination rollout the central piece of the administration’s fight against
the coronavirus, capitalizing on the success of his predecessor’s Operation Warp
Speed. Biden recognized, early on, the limited authority of the president to
unilaterally enact facemask requirements, or order lockdowns in COVID hotspots.
The stubborn tumor of partisan bickering over the virus tempted Biden’s patience,
especially when many Republicans insisted that vaccines were a matter of
“personal choice,” which severely threatened his administration’s progress in
dampening the curve. And yet, the administration feared that lockdowns and
mandates would invariably lead to protracted legal battles and further enflame
partisan animosities.

On the other hand, Biden’s approach to COVID-19 hardened over time. By the
end of summer, partisan disagreement and virus mutations crushed the admin-
istration’s early optimism. Cross-sectional and survey evidence tell a straightfor-
ward story: Trump supporters were far more likely to refuse the jab; and Biden’s
appeals to expertise and science did little to close the vaccination gap between Red
and Blue America (Bump 2021; Kates, Tolbert, and Orgera 2021). Vaccination
hesitancy and refusal are not unique to the United States; however, whereas
America began 2021 as the leader in vaccination rates, by the end of Biden’s first
year in office it had fallen behind dozens of countries, even some with far fewer
resources. More Americans have now died while Biden has been president than
were lost during the Trump’s term of office. Tellingly, the U.S. was the last high-
income country (among 11 countries typically included in the Commonwealth
Fund’s International Health Policy Survey) to fully vaccinate at least 60% of its
population, taking almost a full year to do so. Although access to the vaccine has
been an important factor, the obstacle affecting the U.S., perhaps more than any
other nation has been profound political politization and polarization (Shah,
Seervai, and Schneider 2021). In was in the face of this toxic political struggle that
Biden focused his partisan guns on Republican Governors who refused to heed
federal guidance on new mask mandates and vaccines. “I say to these governors,
please help,” Biden fumed. “But if you aren’t going to help, at least get out of the
way” (Sargent 2021).
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President Biden thus came to the realization that his prospects for a suc-
cessful presidency appeared to depend less on his ability to reach a vanishingly
small political center than to mobilize his fellow partisans. With good reason,
critics blamed the Trump administration for politicizing the COVID-19 crisis. Yet
Biden has not just let government experts rule on their own. As vaccination rates
plateaued amid the rise of the Delta variant, the administration preempted the
decision-making authority of its own CDC and FDA to roll out third doses
(boosters) of the Pfizer and Moderna vaccines by the end of September. It took
that long for both the FDA and CDC to convene panels to assess and approve each
vaccine. Moreover, when the CDC panel limited its recommendation to adults
over 65 and those with underlying medical conditions, the agency’s director,
Rochelle Walensky – in an unusual move – overruled the recommendations, so
as to align policy with the White House’s earlier stated goal of including health
care workers, teachers, and others whose jobs put them at risk (Mandavilli and
Mueller 2021).

Biden placed theWhite House directly in the cross hairs of the COVID-19 party
wars in issuing a controversial vaccinemandate in the Fall of 2021. In September, a
month after the White House Press Secretary declared that it was “not the role of
the federal government” to issue mandates, the administration reversed course
(Johnson and Fingerhut 2021). The Department of Labor’s Occupational Safety and
Health Administration (OSHA) announced that it would implement an emergency
rule requiring vaccines or weekly testing on all businesses with 100 or more em-
ployees.23 Unlike other public health orders in most European countries and U.S.
municipalities, which required proof-of-vaccination to use certain public services,
the Biden Administration’s rule risked the economic livelihood of those who
refused to comply with the mandate. Most Americans approved the vaccine
mandates announced by theWhite House, which also included vaccinations for all
federal workers and contractors, as well health care workers at Medicare and
Medicaid health care settings. An Axios-Ipsos poll conducted soon after the Biden
issued the orders found that 60% of Americans favored requiring vaccinations for
federal employees and business with more than 100 employees; however, only
30% of Republicans supported the mandates compared to 80% of Democrats and
60% of independents (Talev 2021).

Republicans in Congress immediately sought to exploit the controversy to
mobilize their base and reach out to independent voters worried about the econ-
omy. But ground zero for the struggle were the states, where Republican governors

23 “COVID-19 Vaccination and Testing; Emergency Temporary Standard,” Occupational Safety
and Health Administration, Interim Final Rule. November 5, 2021. Federal Register, 86, no. 212,
61402–61555.
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refused to get out of the way. More than two dozen Republican-led states imme-
diately sued to stop the mandate applying to large employers. An additional 10
states filed lawsuits against the mandate that applies to Medicare and Medicaid,
arguing it would “exacerbate an alarming shortage of health care workers,
particularly in rural communities, that has already reached a boiling point”
(Reston 2021). As the suits wended their way through the courts – with a likely
Supreme Court destination– employerswere left uncertain how to proceed and the
White House was forced to delay enforcement of the mandates, which were due to
go into effect on January 4th, until February. Although the vaccine mandates
involved a variety of complicated legal issues, the central question revolved
around a debate over whether OSHA, which is charged with protecting workplace
safety rather than public health, could enforce amandate requiring larger business
to ensure that workers were vaccinated against COVID-19. The courts also asked
whether the agency could suspend the usual rulemaking obligations of the
Administrative Procedures Act to declare a rarely used Emergency Temporary
Standard. The 1970 statute that created OSHA gave the agency the shortcut option
but set up a high legal standard to meet in doing so.

Certainly, the Biden administration could argue that the threat of a deadly
pandemic makes the leap from workplace safety to public health reasonable. Yet
several legal scholars, even some sympathetic to the order, warned, as Biden
himself feared, that such a novel interpretation of administrative power,
involving a large swath of the economy, required a Congressional law that clearly
authorized the president to take such action (Bombay 2021). The Supreme Court
agreed. As the Biden administration prepared to mark the anniversary of its first
year in office, the Judiciary issued a 6-3 Per Curriam 6-3 opinion (National
Federation of Small Business v. Department of Labor), declaring that OSHA had
exceeded its authority. The Biden Administration could take some consolation
from the Court's approval of the more limited mandate requiring vaccines for
health care workers at facilities receiving federal funds; however, the employer
decision left the country with a patchwork of state laws and policies, largely
leaving companies and businesses on their own. The vaccine mandates thus
marked a turning point, which revealed that President Biden’s promise to mount
a unified effort to win the war against COVID-19 was not possible – and theWhite
House’s grudging recognition that executive-centered partisanship has weak-
ened collective governmental responsibility for negotiating the competing public
interests and goals in a country deeply divided on whether a national emergency
truly exists.
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6 Conclusion: The Perils of Presidentialism

Wemust remind ourselves that Joseph Biden has only been in office for one year –
and that all presidents since FDR have dwelled uncomfortably in the shadowof the
remarkable launch of the New Deal. The Biden administration may yet regain its
footing, and the president, even though he will be in his eighties, may win
re-election. Our concern is that Biden’s first year displays an advanced stage of
executive-centered partisanship – as Juan Linz famously put it, “the perils of
presidentialism.” Thirty years before the 2020 presidential election, Linz, a scholar
of comparative politics, wrote a classic piece that linked presidential systems and
democratic backsliding (Linz 1990). Parliamentary systems, he argued, governed
by Cabinets with a collective sense of responsibility, tended to constrain executive
power and cultivate compromise between competing factions within and between
parties. Presidential systems, in contrast, were more likely to degenerate into a
plebiscitary politics – fertile ground for a “strongman personality,” presuming to
represent “the People,”who treated legislatures and the rule of lawwith contempt.
Rather than encourage compromise, presidential systems created winner-take-all
politics and governments that sharply divided nations.

The United States, with its venerable presidential system and tradition of
constitutional government, long posed an empirical anomaly for Linz. He
concluded that it was an outlier, but not, as most scholars and commentors had
assumed, because of its Madisonian system. Linz attributed the resilience of
American democracy to two factors: public opinion, which he viewed as “over-
whelminglymoderate”; and relatedly, “the uniquely diffuse character of American
political parties,” which stages partisan conflict within a “moderate consensus.”

We have argued that the conditions that sustained democratic stability in the
United States are forlorn; in truth, even as Linz was writing, the era of flexible
parties was coming to an end. The rise of Donald Trump, a poster child for Linz’s
fear of presidentialism, was a symptom of long-term trends that united executive
prerogative and partisanship, which denigrated parties as collective organizations
with a past and a future and exposed the polity to politicians who viewed them-
selves as, as Theodore Roosevelt put it in an alluring andmischievous phrase, “the
steward of the public welfare.”

The 2020 U.S. Presidential Election was a crossroads in American history. At
least on this point, both candidates agreed. The sitting President, Donald Trump,
depicted the country in a lawless state of ruin and despair; only his return to office
could “Save America’s Soul.”And Joe Biden, the Democratic contender, waged his
own “battle for the soul of the nation,” declaring on election night that his victory
would usher in a “time to heal in America” (Dias 2020). Despite all their

Get Out of the Way 29



differences – of policy, temperament, and experience – Biden and Trump main-
tained and propelled an image of American democracy with the president at the
center. Trump’s narcissism transformed the Republican Party into a cult of per-
sonality that followed his lead in attempting to prevent the peaceful transfer of
power and even in defeat accepted a right-wing nationalism that derogated the
GOP’s lingering commitment to limited government. Biden’s bold pragmatismpaid
court to the idealism of the progressive wing of the Democratic Party and aroused
his personal ambition, long stifled in the interstices of Congressional politics, to be
a transformative leader – the vanguard of a second New Deal.

Still, we conclude on a note of guarded optimism. There is some return to
normality, even if the systemic features of executive-centered partisanship
continue to roil the nation. Joe Biden has undone much of Trump’s most provoc-
ative policies, and has refused to engage in the same bare-knuckles political
brawls that the former president relished. He has fully embraced the ideal of a
multi-racial America, firmly rejecting Trump-ian right wing nationalism. But
overturning Trump’s executive orders cannot restore the norms and institutions of
liberal democracy. The displacement of party politics by executive administration
has made both parties ever reliant on partisan administration to fulfill their
collective goals. In ceding greater authority to the White House, partisan fury has
not subsided, trust in governmental expertise has not returned, and faith in
constitutional restraints, once heralded by conservative politicians, has been
severely tested.

The bruising fights over the stalled Build Back Better plan are likely to
embolden voices in the progressive wing of the Democratic Party for presidential
partisanship, especially if, as seems likely, the Democrats lose control of Congress
in 2022. Indeed, just one day after Senator Manchin derailed the party’s signature
climate and social spending package – ending any hope of its passage in Biden’s
first year, Progressive Caucus Chair Pramila Jayapal called on the president to use
executive action to unilaterally enact pieces of Democrats’ Build Back Better
agenda. “[N]o one should think that we are going to be satisfied with an even
smaller package that leaves people behind or refuses to tackle critical issues like
climate change,” Jayapal said on a conference call with reporters. “That’s why it is
now incumbent on President Biden to keep his promise to us and to the American
people by using the ultimate tool in his toolbox of executive action in every arena
immediately.” Although Biden expressed hope that a deal could still be struck
between progressive and moderate Democrats, when asked about Jayapal’s push
for unilateral action, White House press secretary Jen Psaki reminded Represen-
tative Jayapal that President Biden hadn’t shied from using executive action “to
make a range of progress” (Wong 2021).
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To be sure, contrary voices can be heard. Pundits, especially on the left,
witness to how so many of Barack Obama’s executive orders were dispatched by
Trump, have begun to question the parties’ reliance on administrative fiat.
Following the cascade of executive orders issued by Biden during his First
Hundred Days, the New York Times (2021) editorial board suggested that this was
too much, too fast: “this is no way to make law.” The Washington Post (2021), too,
expressed concern that executive action, particularly on climate change, is not just
prone to reversal, but may sap the initiative within Congress to produce long-
lasting change. Yet these warnings are rare, and derisively dismissed, not only by
social activists but also by several presidential scholars who tend to view the
executive office as the antidote to a fragmented and fractious polity. Praising
Biden’s forceful display of presidential power during his first week in office, Posner
(2021) opined that, “Biden will accomplish little if he cannot use the president’s
traditional unilateral powers to the same extent that Mr. Trump did…Democrats
should understand that because of the structure of the U.S. constitutional system,
they benefit from a powerful presidency more than Republicans do.” Partisan
calculations have subsumed fears, once heightenedby thememory of Vietnamand
Watergate, that presidentialism imperils democracy. This flawed partisan ambi-
tion is reflected in the fact that 46% of Biden voters and 44% of Trump voters – the
base of the parties – agree that “it would be better for America if whoever is
president could take needed actions without be constrained by Congress or the
courts” (UVA 2021).

This is not to say partisan loyalties have completely (forgive us) trumped
institutional loyalties. Institutional loyalists in the post-Trump Congress have
introduced some important proposals for reforming the presidency. The Protecting
our Democracy Act (H.R. 8363), sponsored by Adam Schiff (D-CA), the former
House manager for Trump’s first impeachment trial, is a direct response to several
of Trump’s actions including: the pardoning of political allies (the DOJ would
now have to give notice to Congress), the refusal to comply with Congressional
subpoenas (the judiciary would expedite those requests), and the alleged viola-
tions of the 1939 Hatch Act (establishing strong penalties if political appointees
engage in political activities). As Bob Bauer (White House counsel under Obama)
and Jack Goldsmith (Assistant Attorney General under W. Bush) wrote, the “bill’s
central tenets address problems that arose during recent presidencies of both
parties, and that Congress as an institution should want to check” (2021): presi-
dents of both parties have issued questionable pardons, evaded subpoenas,
and skirted the line between administration and politics. The bill even includes
provisions originally objected to by the Biden White House, such as curbs on
the removal of Inspectors General, the use of “acting” appointments, and the
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budgetary powers that come with presidential declaration of emergencies
(Savage 2021).

However, the fact that this proposal could only muster one Republican vote in
the House in what was otherwise a strict party-line vote, is a testament to how each
party has come to understand itself only in terms of the White House. The oppo-
sition came overwhelmingly from one party, whose loyalists cannot stomach what
appears to be a line-by-line rebuke of the former president’s behaviors. Andwithin
days of Democrats voting to reign in the presidency, the progressive caucus
demanded once again that Biden unilaterally erase student loan debt (Woodward
2021); and the White House, with a flick of its pen, directed federal agencies and
contractors to be carbon neutral within the next 8 years.

One year into Joe Biden’s administration, the President remains at the center of
the nation’s affairs – the hope of progressive ambitions and the target of a hostile
opposition that denies the legitimacy of his presidency. Until this misplaced faith
in a presidency-centered democracy is disabused, the prospect of restoring the
constitutional norms and institutions of the American republic will remain a
chimera.
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