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Prosecutorial Discretion as
an Obstacle to Prosecution of
United Nations Peacekeepers
by the International
Criminal Court

The Big Fish/Small Fish Debate and the Gravity
Threshold

Melanie O’Brien*

Abstract
United Nations (UN) peacekeepers have been accused of various offences (such as
sexual exploitation and abuse, gun smuggling and trading, and gold or diamonds
trading), which, under specific circumstances, could be even characterized either as
war crimes or, more often, as crimes against humanity. The UN is not able to exer-
cise criminal jurisdiction and in the majority of cases states have been either
unable or unwilling to prosecute peacekeepers for criminal offences. Arguably,
assuming that various jurisdictional criteria are satisfied, one potential forum for
the prosecution of peacekeepers would be the International Criminal Court (ICC).
However, aside from all other requirements, prosecutorial discretion could be one of
the greatest obstacles to such prosecution. In the exercise of such discretion, the
two issues of gravity and the ranking/level of a perpetrator influence prosecutorial
decisions on whether or not to prosecute. This article will examine the application
of these two matters of contention as demonstrated to date in prosecutorial policy
and ICC decisions in the context of criminal conduct by peacekeepers, and how this
application may affect chances of their prosecution in the ICC.
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1. Introduction
United Nations (UN) peacekeepers have been accused of offences1 that under
specific circumstances could be characterized as war crimes or crimes against
humanity.2 Even assuming that offences committed by UN peacekeepers
could be characterized as crimes under the jurisdiction of the International
Criminal Court (ICC), and that all other jurisdictional criteria could be
satisfied,3 including that no domestic authority is able or willing genuinely4

to prosecute the perpetrators, a major difficulty would still arise. This is linked
to prosecutorial discretion. Under the Rome Statute, the Prosecutor has been
afforded considerable discretion, particularly with regard to his ability to

1 The majority of allegations against UN peacekeepers have been for sexual exploitation and
abuse (SEA), however, other allegations have included gun smuggling and trading, and trading
in conflict materials such as minerals or gold. For SEA, see e.g. Subcommittee on
International Operations and Human Rights of the Committee on International Relations,
Second Session, ‘The U.N. and the Sex Slave Trade in Bosnia: Isolated Case or Larger Problem
in the U.N. System?’ (U.S. Government Printing Office, 24 April 2002) Document No. 107-85;
Investigation by the Office of Internal Oversight Services into allegations of sexual exploitation and
abuse in the United Nations Organization Mission in the Democratic Republic of the Congo, UN
Doc. A/59/661, 5 January 2005; Special measures for protection from sexual exploitation and
sexual abuse, Report of the Secretary General, UN Docs A/58/777, 23 April 2004; A/59/782, 15
April 2005; A/60/861, 24 May 2006; A/61/957, 15 June 2007; A/62/890, 25 June 2008; A/63/
720, 17 February 2009; A/64/669, 18 February2010; A/65/742, 18 February 2011; A/66/699,
17 February 2012 (SG’s Reports).
For other criminal allegations, see e.g. ‘Allegations of criminality in peacekeeping missions:

‘‘UN cannot be indifferent’’’, UN Chronicle (1997); M. Plaut, ‘UN Troops ‘‘Traded Gold for Guns’’’,
BBC News, 23 May 2007, available online at http://news.bbc.co.uk/2/hi/africa/6681457.stm (vis-
ited 6 March 2012); ‘UN employee suspected of smuggling Congo minerals’, AlertNet,
22 August 2011, available online at http://www.trust.org/alertnet/news/un-employee-
suspected-of-smuggling-congo-minerals/ (visited 6 March 2012).

2 This article will assume that certain crimes committed by peacekeepers amount to interna-
tional crimes that would fall under the jurisdiction of the ICC. This is not to say that all
crimes committed by peacekeepers would fall into this category. An analysis of whether or
not crimes committed by peacekeepers meet the chapeau elements of the Rome Statute
crimes is beyond the scope of this article, but has been addressed elsewhere by the author.

3 See the author’s other work in this area for some of the potential difficulties: M. O’Brien, ‘The
Ascension of Blue Beret Accountability: International Criminal Court Command and Superior
Responsibility in Peace Operations’, 15 Journal of Conflict and Security Law (2010) 533^555; M.
O’Brien, ‘Sexual Exploitation and Beyond: Using the Rome Statute of the International
Criminal Court to Prosecute UN Peacekeepers for Gender-based Crimes’, 11 International
Criminal Law Review (2011) 803^827; M. O’Brien, ‘Protectors on trial? Prosecuting peacekeepers
for war crimes and crimes against humanity in the International Criminal Court’,
International Journal of Law, Crime and Justice (in press version available online 21 April 2012).

4 For the few successful and confirmed national investigations and prosecutions of peacekeeper
criminal misconduct, Report of the Somalia Commission of Inquiry, The Courts Martial, available
online at http://www.forces.gc.ca/somalia/vol1/v1c14e.htm (visited 6 March 2012); United
States v. Ronghi, No. ARMY 20000635 (A.Ct.Crim.A. May 27, 2003); United States v. Ronghi, 60
M.J. 83, 86 (C.A.A.F. 2004). The Secretary-General’s reports on SEA show that few states reply
to the UN with regards to disciplinary action taken, but when they do the UN reports transpar-
ently on the states involved or the specific action taken; see the SG’s Reports, supra note 1.
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select situations and cases to investigate and prosecute.5 Prosecutorial discre-
tion is essential to ensure prosecutorial independence.6 There are two areas
within this discretion that may significantly impact on the potential for peace-
keeping personnel to be prosecuted before the International Criminal Court
(ICC). The first of these is the status of peacekeeping personnel as ‘big fish’ or
‘small fish’. This section will introduce the big fish/small fish debate, and then
examine peacekeeping personnel as both big fish and small fish. The second
area of prosecutorial discretion concerns the application of the gravity thresh-
old as found in Article 17(1)(d) ICC Statute. Prosecutorial policy and the case
law of the ICC to date which deal with the gravity threshold will be discussed
in the context of peacekeeping personnel.

2. The Big Fish/Small Fish Debate

‘[T]o every woman who is raped, the fish who did it is plenty big.’7

There has been a trend in the ad hoc tribunals to prosecute only
those people in senior positions, whether military or civilian ç the ‘big

5 See e.g. A.P. Rubin, ‘The International Criminal Court: Possibilities for Prosecutorial Abuse’, 64
Law and Contemporary Problems (2001) 153^165; G. Turone, ‘Powers and Duties of the
Prosecutor’, in A. Cassese, et al. (eds), The Rome Statute of the International Criminal Court: A
Commentary, Vol. II (Oxford University Press, 2002) 1137^1180; A. Marston Danner,
‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the International
Criminal Court’, 97 American Journal of International Law (2003) 510^552; M.R. Brubacher,
‘Prosecutorial Discretion within the International Criminal Court’, 2 Journal of International
Criminal Justice (JICJ) (2004) 71^95; C.K. Hall, ‘The Powers and Role of the Prosecutor of the
International Criminal Court in the Global Fight against Impunity’, 17 Leiden Journal of
International Law (LJIL) (2004) 121^139; H. Ola¤ solo,The Triggering Procedure of the International
Criminal Court (Martinus Nijhoff Publishers, 2005); H.B. Jallow, ‘Prosecutorial Discretion and
International Criminal Justice’, 3 JICJ (2005) 145^161; D.D.N. Nsereko, ‘Prosecutorial Discretion
before National Courts and International Tribunals’, 3 JICJ (2005) 124^144; L. Co“ te¤ ,
‘Reflections on the Exercise of Prosecutorial Discretion in International Criminal Law’, 3 JICJ
(2005) 162^186; A.K.A. Greenawalt, ‘Justice Without Politics? Prosecutorial Discretion and the
International Criminal Court’, 39 NYU Journal of International Law and Politics (2007) 583^673;
H. Takemura, ‘Big Fish and Small Fish Debate- An Examination of the Prosecutorial
Discretion’, 7 International Criminal Law Review (ICLR) (2007) 677^685; W.A. Schabas,
‘Prosecutorial Discretion v. Judicial Activism at the International Criminal Court’, 6 JICJ (2008)
731^761; J.A. Goldston, ‘More Candour about Criteria: The Exercise of Discretion by the
Prosecutor of the International Criminal Court’, 8 JICJ (2010) 383^406; W.A. Schabas, ‘Victor’s
Justice: Selecting ‘‘Situations’’ at the International Criminal Court’, 43 The John Marshall Law
Review (JMLR) (2010) 535^552; B.D. Lepard, ‘How Should the ICC Prosecutor Exercise His or
Her Discretion? The Role of Fundamental Ethical Principles’, 43 JMLR (2010) 553^567; R.
Rastan, ‘Comment on Victor’s Justice & the Viability of Ex Ante Standards’, 43 JMLR (2010)
569^602.

6 Brubacher, ibid., at 76.
7 C.A. MacKinnon, ‘The ICTR’s Legacy on Sexual Violence’, 14 New England Journal of International

and Comparative Law (2008) 101^110, at 106.
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fish’.8 The International Criminal Tribunal for the formerYugoslavia (ICTY) was
criticized for its prosecution of lower-ranking perpetrators ç the ‘small fish’.9

As a consequence, in the completion strategies of the ICTY and the
International Criminal Tribunal for Rwanda (ICTR), both Tribunals have been
urged to concentrate ‘on the prosecution and trial of the most senior leaders
suspected of being most responsible for crimes’, and to transfer ‘cases involving
intermediate- and lower-rank accused to competent national jurisdictions’.10

The situation with regards to the ICC is, however, not so clear-cut, as prosecu-
torial policy and case law demonstrates. The ICC is not subject to a deadline
for case completion.
In following with this trend, the ICC Prosecutor’s Policy Paper, released in

2003, states:

The global character of the ICC, its statutory provisions and logistical constraints support a
preliminary recommendation that, as a general rule, the Office of the Prosecutor should
focus its investigative and prosecutorial efforts and resources on those who bear the great-
est responsibility, such as the leaders of the State or organisation allegedly responsible for
those crimes.11

The policy statement apparently takes its phrasing from the Statute of the
Special Court for Sierra Leone (SCSL), which exercises jurisdiction over ‘per-
sons who bear the greatest responsibility for serious violations of international
humanitarian law’.12

The Rome Statute, however, does not share this wording. Article 1 grants the
ICC jurisdiction over ‘persons for the most serious international crimes’, with-
out reference to those bearing ‘the greatest responsibility’.13 Yet this Office of

8 The Nuremberg and TokyoTribunals also focused on the prosecution of senior leaders; Schabas,
‘Prosecutorial Discretion’, supra note 5, at 9. For support for this policy, see A. Cassese, ‘The
ICTY: A Living and Virtual Reality’, 2 JICJ (2004) 585^597, at 595; P.M. Wald, ‘ICTY Judicial
Proceedings: An Appraisal from Within’, 2 JICJ (2004) 466^473, at 468^469; S.E. Smith,
‘Inventing the Laws of Gravity: The ICC’s Initial Lubanga Decision and its Regressive
Consequences’, 8 ICLR (2008) 331^352, at 338^340.

9 Smith, ibid., at 339.
10 SC Res. 1503 (2003). See also SC Res. 1534 (2004), calling on the ICTR and ICTY ‘in reviewing

and confirming any new indictments, to ensure that any such indictments concentrate on the
most senior leaders suspected of being the most responsible for crimes within the jurisdiction
of the relevant Tribunal ::: ’. Smith, supra note 8, at 339^340.

11 Paper on some policy issues before the Office of the Prosecutor, September 2003, available online at
http://www.icc-cpi.int/NR/rdonlyres/1FA7C4C6-DE5F-42B7-8B25-60AA962ED8B6/143594/
030905_Policy_Paper.pdf (visited 6 March 2012) (hereinafter OTP Policy Paper), at 7.

12 Art. 1 SCSLSt. W.A. Schabas, An Introduction to the International Criminal Court (3rd edn.,
Cambridge University Press, 2007), at 34.

13 In any case, the phrase ‘those who bear the greatest responsibility’ or alternate phrasings such
as ‘those most responsible’ is a general phrase and should not be equated with ‘senior leaders’.
The Law On The Establishment Of Extraordinary Chambers In The Courts Of Cambodia For
The Prosecution Of Crimes Committed During The Period Of Democratic Kampuchea (NS/
RKM/1004/006, 27 October 2004) grants the ECCC competence over ‘senior leaders ::: and
those who were most responsible for the crimes and serious violations of Cambodian penal
law, international humanitarian law and custom, and international conventions recognized
by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979’.
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the Prosecutor (OTP) Policy Paper does in fact follow the Rome Statute fairly
accurately, by referring to those in leadership positions as example of the per-
sons who may bear the greatest responsibility for crimes committed. The
Prosecutorial Policy does not restrict the OTP to seeking prosecution only of
high-ranking perpetrators, and expressly recognizes that ‘in some cases, the
focus of an investigation by the Office of the Prosecutor may go wider than
high-ranking officers’.14 However, this investigation is to be undertaken ‘if in-
vestigation of certain types of crimes or those officers lower down the chain
of command is necessary for the whole case’.15 It is notable that there is no ref-
erence to the prosecution of lower-ranking offenders (that is, in a case), only
to investigation. It may be possible to infer that the OTP would prosecute if
the elements of crimes committed by a lower-ranking perpetrator were in ex-
istence. However, this is an inference to be made with caution, as in the work
of the ICC and the OTP in particular, there is a distinct separation between in-
vestigation and prosecution.16

Article 25 ICC Statute provides the Court with the power to hold persons
who commit crimes under its jurisdiction individually responsible ç any per-
sons, regardless of leadership or other position with a group, entity or organ-
ization. This jurisdiction includes cases where the person acts as an
individual, jointly with others, or orders, solicits or induces the commission of
such a crime.17 Superior responsibility and command responsibility, however,
are separate categories of criminal responsibility under the Rome Statute.18 In
addition, Article 33 proscribes the use of superior orders as grounds for exclud-
ing criminal responsibility (except under certain circumstances).19 A context-
ual interpretation of these articles of the Rome Statute indicates that such
explicit separation of categories of individual criminal responsibility means
that the ICC was intended to exercise jurisdiction not only over those in com-
mand or control who ordered crimes (or failed to stop them), but over perpetra-
tors at all levels who committed crimes.20

The ICC has addressed the issue of the Court prosecuting only the most
senior leaders suspected of being most responsible, in the context of gravity.
Pre-Trial Chamber I held in the Lubanga/Ntaganda Arrest Warrant ruling
that the senior position of a perpetrator is a mandatory element of the gravity

Thus there is a distinct separation of command/superior responsibility and individual criminal
responsibility, and the competence of the ECCC is not limited only to senior leaders.

14 OTP Policy Paper, supra note 11, at 7.
15 Ibid.
16 E.g. the distinction in Art. 53 ICCSt. between investigation initiation and prosecution initiation.
17 Art. 25 ICCSt. Individual criminal responsibility.
18 Art. 28 ICCSt. Responsibility of commanders and other superiors.
19 Art. 33 ICCSt. Superior orders and prescription of law.
20 Judgment on the Prosecutor’s appeal against the decision of Pre-Trial Chamber I entitled

‘Decision on the Prosecutor’s Application for Warrants of Arrest, Art. 58’, Situation in the
Democratic Republic of Congo (ICC-01/04-169-US-Exp OA), Appeal Chamber, 13 July 2006 (here-
inafter Ntaganda Arrest Warrant Appeal), x78.
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threshold.21 This decision was criticized as both an inappropriate restriction on
prosecutorial discretion and an element of the gravity threshold set far too
high.22 On appeal, however, the Appeals Chamber deemed it more logical ‘to
assume that the deterrent effect of the Court is highest if no category of perpet-
rators is per se excluded from potentially being brought before the Court’.23

In fact, the imposition of such a rigid test may result in a lack of accountability
or deterrence, as all but those of the highest ranks would not be subject to
the ICC’s jurisdiction. As the Appeals Chamber held, the ‘particular role of a
person ::: may vary considerably depending on the circumstances of the
case and should not be exclusively assessed or predetermined on excessively
formalistic grounds’.24 Importantly, the Appeals Chamber recognized that sub-
ordinates, or lower-ranked personnel, ‘may still carry considerable influence
and commit, or generate the widespread commission of,[25] very serious
crimes ::: predetermination of inadmissibility on [the grounds of superior or
subordinate categorisation] could easily lead to the automatic exclusion of per-
petrators of most serious crimes in the future’.26 Further, the Appeals
Chamber considered the Rome Statute itself, and that the prosecution of only
senior leaders would conflict with a contextual interpretation of the Statute:
the inclusion of command/superior responsibility as a separate mode of respon-
sibility; Article 27(1) which provides that the Statute applies equally to all per-
sons; and that the Preamble does not make reference to those ‘most
responsible’, only ‘those responsible’.27

It should not also be presumed that the only important cases will be those
which focus on senior leaders.While the ICTY, in its final years, seeks now to
prosecute only senior leaders,28 this has not always been the case, and in fact,
cases dealing with low-ranking perpetrators have been some of the most
important in the ICTY’s jurisprudence and in international criminal law. One
such case is Furundz› ija, the significance of which cannot be understated with
regards to crimes of sexual violence.29 At the time of commission of the

21 Decision on the Prosecutor’s Application for Warrants of Arrest, Art. 58, Lubanga and Ntaganda
(ICC-01/04-01/07), Pre-Trial Chamber I, 10 February 2006 (hereinafter Lubanga/Ntaganda
Arrest Warrant Pre-Trial Decision), xx51 and 63.

22 R. Murphy, ‘Gravity Issues and the International Criminal Court’, 17 Criminal Law Forum (CLF)
(2006) 281^315, at 293; M.M. El Zeidy, ‘The Gravity Threshold Under the Statute of the
International Criminal Court’, 19 CLF (2008) 35^57, at 49; Smith, supra note 8, at 340.

23 Ntaganda Arrest Warrant Appeal, supra note 20, x73.
24 Ibid., x76.
25 The Court here is mentioning widespread commission of crimes, but must recall its statement

only paragraphs before that this is not a requirement of war crimes.
26 Ntaganda Arrest Warrant Appeal, supra note 20, x77.
27 Ibid., xx78^79.
28 The completion strategy for the ad hoc tribunals is set out in SC Res. 1534 (2004).
29 Judgment, Furundz› ija (IT-95-17/1-T),Trial Chamber, 10 December 1998. Another important case

is Tadic¤ , in which the Appeals Chamber took strides with ‘a broad ::: reading of the two cate-
gories of war crimes in the Statute of the Tribunal, affirming that international criminal re-
sponsibility included acts committed during internal armed conflict’ (Schabas, An Introduction
to the ICC, supra note 12, at 115). See Decision on Defence Motion for Interlocutory Appeal on
Jurisdiction,Tadic¤ (IT-94-1-AR72), 2 October 1995.
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crimes, Furundz› ija was a local commander of a special unit of military police,30

and in fact was of equal rank to ‘Accused B’, who was the physical perpetrator
of the rape.31 Furundz› ija was found guilty of individual criminal responsibility
for the acts, and not for superior responsibility, which was not sought by the
OTP.32

Finally, and perhaps most importantly, the victim’s perspective should be
considered. From a victim’s standpoint, the most important person is the per-
petrator who committed the crime(s) against them. Leaders and instigators of
mass atrocities are distant people that they do not know and have no personal
connection to. At grass roots level, the victim most desires to see the perpetra-
tor who killed their family, or tortured them, or raped them, brought to justice.
This is particularly so when perpetrators continue to live in the same village
or town as victims, and victims are confronted with the person(s) who tortured
them or killed their family almost every day of their life.33 That perpetrator is
far more of a reality to the victim than a political leader they have never seen
or met. Thus, the prosecution of all categories or levels of offenders is import-
ant to bring true justice to the victims of international crimes.

A. Peacekeeping Personnel as Big Fish

Flexibility in the interpretation of both Article 1 and the gravity threshold with
respect to the category of persons to be prosecuted would be essential in any at-
tempt to bring a peacekeeper before the ICC. Peacekeeping personnel consist
of people of all levels in the hierarchy, from entry-level civilians and military
personnel to the Force Commander and Special Representative of the
Secretary-General (the Head of Mission).While reports do not detail the rank
of peacekeeping personnel against whom allegations of sexual exploitation
and abuse are made, it can be assumed that lower-ranked personnel are
involved (without excluding the possibility of such crimes being committed by
senior leaders). If the basic separation of perpetrators into big and small fish,
based on hierarchical rank, is to be followed, then clearly lower-ranking per-
sonnel will be categorized as small fish.
However, even if such low-ranking peacekeeping personnel are deemed

small fish, this does not mean that they should be excluded from the jurisdic-
tion of the Court. The reasoning of the Appeal Chamber in the Ntaganda
ArrestWarrant Appeal demonstrates that it is vital not to preclude the prosecu-
tion of lower-ranking persons as they may be perpetrators of most serious

30 ‘The Jokers’ was a special unit within the armed forces of the Croatian Community of
Herzeg-Bosna, known as the Croatian Defence Council (HVO). Furundz› ija, supra note 29, xx 2
and 39.

31 Furundz› ija, supra note 29, x 262. Accused B beat and raped Witness A while Furundz› ija ques-
tioned her.

32 Furundz› ija, supra note 29, xx187^189. See also Amended Indictment, Furundz› ija (IT-95-17/1-PT),
2 June 1998.

33 J. Hatzfeld,The Strategy of Antelopes: Rwanda After the Genocide (Serpent’s Tail, 2009).
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crimes under the jurisdiction of the Court. Crimes committed by a peacekeeper
are especially serious, as the perpetrator holds a position of trust.34 Therefore,
in the case where a peacekeeper has committed a crime that falls within the
subject-matter jurisdiction of the ICC, such as sexual slavery or torture, where
there is no national entity willing or able to prosecute, the ICC Prosecutor
should step forward to prosecute ç regardless of the seniority of the
peacekeeper.
Clearly, peacekeeping personnel of senior ranking will be classified as big

fish, particularly the Force Commander. However, it is the argument of this art-
icle that all peacekeeping personnel, regardless of rank, should be considered
‘big fish’ in the eyes of the court. It is the position of peacekeeping personnel
as protectors of civilians, as those who are tasked with advancing human
rights and creating a secure and stable environment,35 that should render
them ‘big fish’ regardless of their actual rank or position. The special status of
peacekeeping personnel is already enshrined in the Rome Statute. Under the
Rome Statute, it is a war crime to intentionally direct attacks against personnel
involved in a humanitarian assistance or peacekeeping mission in accordance
with the UN Charter.36 In 2008, the Prosecutor requested ICC judges to issue
arrest warrants for Sudanese rebel leaders believed to be responsible for an
attack on African Union Mission in Sudan (AMIS) peacekeeping personnel in
September 2007, which resulted in eight peacekeeping personnel injured and
12 killed.37 Given the fact that the number of killed and injured is very similar
to the number in the Iraq communication, which was deemed to be an insuffi-
cient number of deaths and injured victims to satisfy the gravity threshold,38

there must have been an additional reason why this incident was considered
by the Prosecutor to be grave enough.39 This reason can be found in the
Prosecutor’s applications for arrest warrants, which state that ‘the issues of
the nature, manner and impact of the [crime] are critical’.40 The applications

34 See discussion infra, on why crimes by peacekeepers are especially serious.
35 United Nations Peacekeeping Operations Principles and Guidelines (Peacekeeping Best

Practices Section, Division of Policy, Evaluation and Training, Department of Peacekeeping
Operations, United Nations, January 2008) (hereinafter, DPKO Principles and Guidelines), avail-
able online at http://www.peacekeepingbestpractices.unlb.org/pbps/library/capstone_doctrine_
eng.pdf (visited 6 March 2012), at 14 and 23.

36 Arts 8(2)(b)(iii) and 8(2)(e)(iii) ICCSt.
37 ICC OTP Press Release, ‘‘‘Attacks on peacekeepers will not be tolerated’’ ICC Prosecutor presents

evidence in third case in Darfur’ (ICC-OTP-20081120-PR374_ENG), 20 November 2008, avail-
able online at http://www.icc-cpi.int/Menus/ICC/PressþandþMedia/PressþReleases/
PressþReleasesþ%282008%29/ (visited 6 March 2012).

38 Prosecutor’s communication response to communications concerning the situation in Iraq, 9
February 2006, available online at http://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-
466C-AB77-4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf (visited 6
March 2012). See discussion infra.

39 The gravity threshold is found in Art. 17(1)(d). See infra for further discussion (Section 3).
40 Prosecutor’s Application under Art. 58 filed on 20 November 2008 now filed pursuant to

the request of Pre-Trial Chamber I of 7 May 2009, Situation in Darfur, The Sudan (ICC-02/
05-02/09-16-Anx1), Pre-Trial Chamber I, 20 May 2009, x 7; Public Redacted Version of
Prosecutor’s Application under Art. 58 filed on 20 November, Situation in Darfur, The Sudan
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were based on the status of peacekeeping personnel ç in this case, as victims.
It is especially abhorrent to attack people who are charged with protecting
the safety and security of civilians, and the Prosecutor spoke of how the
attack directly affected ‘aid and security for millions of people of Darfur who
are in need of protection’.41 The application stated that the ‘AMIS operations
were severely disrupted, thus affecting its protective mandated roles with
respect to millions of Darfurian civilians in need of humanitarian aid and
security’.42 While the AMIS attacks can be differentiated from a crime by
peacekeepers by the loss of life of peacekeepers and the destruction of mission
equipment, the principle behind the reason for prosecution is the same: the
impact of the crimes on the effectiveness of the mission.
If peacekeeping personnel are afforded special status as victims, then a spe-

cial status as perpetrators should also be bestowed upon them.43 There
should be no double standard as to the status of peacekeeping personnel. As
the ICTR has stated, punishment for those who commit war crimes should ‘be
applicable to everyone without discrimination’, as ‘international humanitarian
law would be lessened and called into question if it were to be admitted that
certain persons be exonerated from individual criminal responsibility for a vio-
lation of [international humanitarian law] under the pretext that they did not
belong to a specific category’.44 If it is especially heinous for peacekeeping per-
sonnel to be victims of crimes under the Rome Statute, then it should be
equally heinous if they commit one of those crimes. Crimes committed by
peacekeepers violate their role as protector.45 Their commission of interna-
tional crimes risks the success of a peace operation through the distrust cre-
ated in the local population and the global community, resulting in
endangerment to both the local population and to international peace and se-
curity, and wastes significant resources spent on a mission whose success is

(ICC-02/05-03/09-20-Red), Pre-Trial Chamber I, 20 November 2008, x 7 (hereinafter Darfur
AMIS ArrestWarrant Applications).

41 Press Release, ‘Attacks on peacekeepers will not be tolerated’, supra note 37.
42 DarfurAMIS ArrestWarrant Applications, supra note 40, x7 (emphasis added).
43 In this respect, the situation must be differentiated from children, who are afforded special

status as victims but not as perpetrators of crimes as child soldiers. The difference is that peace-
keepers are adults charged with a specific role of upholding rule of law and human rights,
and are mentally capable of appreciating the consequences of their actions. In contrast, child
soldiers are recruited unwillingly, commit their crimes under duress, and are too young to be
considered capable of truly understanding the consequences of their actions (age-related in-
capacity for the true elements of mens rea is a ground for exclusion of criminal responsibility);
Art. 26 ICCSt. excludes jurisdiction of the ICC over persons aged under 18 at the time of the
offence.

44 Judgment, Akayesu (ICTR-96-4-A), Appeals Chamber, 1 June 2001, x 443.
45 ‘Peacekeepers are mandated to protect’; DarfurAMIS ArrestWarrant Applications, supra note 40,
x 7. See e.g. the case of Ronghi, in which a US peacekeeper raped, sodomized, and murdered a
10-year-old girl in Kosovo. He was able to commit the crime because the girl accompanied
him to an abandoned basement because she trusted him in his role as a peacekeeper, as other
peacekeepers had been assisting and supporting her family; supra note 1.
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compromised by criminal conduct.46 Therefore, given the important role of a
peacekeeper and the integral link between this role and the success of the mis-
sion, their ranking or position within the mission (or their own armed forces)
should not be relevant, and a peacekeeper should be automatically deemed a
big enough fish for the ICC to catch.

3. The Gravity Threshold
The greatest challenge to the exercise of ICC jurisdiction over peacekeeping
personnel may well be the gravity threshold. The gravity threshold is found in
Articles 17(1)(d), 53(1)(b) and 53(2)(b) of the ICC Statute. Article 17(1)(d)
requires a case to be of sufficient gravity to justify further action by the
Court; and Article 53 obligates the Prosecutor to consider the gravity of a situ-
ation or case when deciding whether to initiate an investigation or a prosecu-
tion. As gravity has not been defined in the Rome Statute, the first
determinations of the application of the gravity threshold in the ICC are to be
found in prosecutorial policy and assisted by the Court’s Decisions on the
Prosecutor’s Application for Warrants of Arrest for Thomas Lubanga Dyilo
and Bosco Ntaganda.47 This section will examine how the direction being
taken by the Prosecutor and by the Pre-Trial Chamber could impinge on the
possibility of a peacekeeper being prosecuted by the ICC.

A. Prosecutorial Application of the Gravity Threshold

The Prosecutor has made clear the direction that his office will take with
regards to the application of the gravity threshold.48 The elements that will be

46 See e.g. H. McCoubrey and N.D. White, The Blue Helmets: Legal Regulation of United Nations
Military Operations (Dartmouth Publishing Company Limited, 1996), at 177; S. Martin, Must
Boys be Boys? Ending Sexual Exploitation & Abuse in UN Peacekeeping Missions, Refugees
International, (2005), at 7 (specific reference to distrust in the DRC); The Peacekeepers’ Duty of
Care, available online at http://www.un.org/en/peacekeeping/publications/yir/2005/duty_of_
care.htm (visited 6 March 2012). Crimes impacting peacekeeping missions have been recog-
nized by the OTP as contributing towards the gravity of crimes through the impact on peace
and security; unpublished draft paper on Criteria for Selection of Situations and Cases,
ICC-OTP, June 2006, at 6 (on file with author).

47 Lubanga/Ntaganda Arrest Warrant Pre-Trial Decision, supra note 21; Ntaganda Arrest Warrant
Appeal, supra note 20.

48 OTP Policy Paper, supra note 11; Statement by Luis Moreno-Ocampo, Informal meeting of Legal
Advisors of Ministries and Foreign Affairs, New York, 24 October 2005; Statement by Luis
Moreno-Ocampo, Fourth Session of the Assembly of States Parties, 28 November 2005; The
Office of the Prosecutor, Report on the activities performed during the first three years
(June 2003^June 2006), 12 September 2006; The Office of the Prosecutor, Report on
Prosecutorial Strategy, 14 September 2006 (hereinafter Prosecutorial Strategy), all available
online at http://www.icc-cpi.int/Menus/ICC/StructureþofþtheþCourt/Officeþofþtheþ
Prosecutor/PoliciesþandþStrategies/ (visited 6 March 2012). See also Background Situation in
the Central African Republic (ICC-OTP-BN-20070522-220-A_EN), 22 May 2007, available
online at http://www.icc-cpi.int/NR/rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/
144037/ICCOTPBN20070522220_A_EN.pdf (visited 6 March 2012).
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considered by the OTP will include: the rank or position of the leaders/those
who bear most/the greatest responsibility for the crimes (such as the leaders
of the state or organization); the degree of participation in the commission of
the crime; the number of victims (killed and of other crimes against physical
integrity); the impact of the crimes; the scale of the crimes; the manner of com-
mission of crimes; and the nature of the crimes.49

However, what appear to have been the most important of those elements so
far in prosecutorial decisions relating to situations or cases are the position of
a person as a leader, and the number of victims. In February 2006, the
Prosecutor released a letter detailing how the OTP had addressed communica-
tions concerning alleged crimes committed in Iraq.50 In this communication,
the Prosecutor addressed allegations concerning wilful killing or inhuman
treatment of civilians. ‘[I]t was concluded that there was a reasonable basis to
believe that crimes within the jurisdiction of the Court had been committed,
namely wilful killing and inhuman treatment.’51 Once this basis was estab-
lished, the Prosecutor then turned to assess whether the gravity threshold
was satisfied, stating that the ‘Office considers various factors in assessing
gravity. A key consideration is the number of victims of particularly serious
crimes ::: .’52 The number of alleged victims of wilful killing and inhuman
treatment amounted to a total less than 20. The Prosecutor then made a
direct comparison with the number of victims in the other situations currently
under investigation by the Court, which number in the hundreds or thou-
sands, and determined that ‘the situation did not appear to meet the required
[gravity] threshold of the Statute’.53 No further assessment of any other gravity
factors were made, such as impact of the crimes, manner of commission of
the crimes or nature of the crimes. Thus, in his application of the facts of the
relevant alleged crimes in Iraq, the Prosecutor in fact applied only one element
as the gravity threshold test, that of the number of victims.54

Was this to be continued as prosecutorial policy in the application of the
gravity threshold, then it would be very challenging to successfully pass such

49 Ibid. See also the draft paper on Criteria for Selection of Situations and Cases, supra note 46,
which lists as gravity criteria only a) the scale of the crimes; b) the nature of the crimes; c)
the manner of commission of the crimes; and d) the impact of the crimes. It also expressly
states at 5: ‘With respect to the scale of crimes, the OTP examines primarily the number of vic-
tims. The geographic and chronological spread of the crime is also considered.’

50 Iraq Communication, supra note 38.
51 Ibid.
52 Ibid.
53 Ibid.
54 See discussion of the Iraq communication in Murphy, supra note 22, at 309-311; M. O’Brien,

‘The Impact of the Iraq Communication of the Prosecutor of the International Criminal Court
onWar Crimes Admissibility and the Interests of Victims’, University College Dublin Law Review
(2007) 109^125; El Zeidy, supra note 22, at 40^41; S.A.Williams and W.A. Schabas, ‘Article 17
Issues of Admissibility’, in O. Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court (2nd edn., C.H. Beck/Hart/Nomos, 2008) 605^625, at 621^622;
Schabas, ‘Prosecutorial Discretion’, supra note 5, at 5^6; K.J. Heller, ‘Situational Gravity under
the Rome Statute’, in C. Stahn and L. Van den Herik (eds), Future Directions in International
Criminal Justice (Cambridge University Press, 2009), at 10.
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a threshold in relation to crimes committed by peacekeeping personnel. Such
crimes are not committed on a massive scale; they tend to be isolated incidents;
or if they are on-going (such as continued sexual exploitation), the total
number of victims would not be sufficient to pass the Prosecutor’s high thresh-
old.While UN reports in detail several hundred complaints in a yearly period,55

these are from different missions around the world, which indicates that these
crimes are not being committed on a large scale in one geographical location.
If a quantitative approach is to be applied, the crimes could be examined in

the overall context in which they occur. Peacekeeping missions are often
located in areas in which armed conflict is ongoing, which may involve the
commission of crimes within the ICC’s jurisdiction. For example, if a peace-
keeper with MONUSCO, UMAMID or UNMIS was to commit rape or torture,
this conduct should be viewed within the broader context of the ongoing
crimes being committed in the DRC or Sudan. The rape or torture should not
be considered as an incident isolated from the other crimes being committed,
and therefore the total number of victims of crimes will be far greater, thereby
satisfying a qualitative approach to the gravity threshold. The ICC Prosecutor
has in fact already set a precedent for this by requesting arrest warrants for
Sudanese rebel commanders for an attack on peacekeeping personnel that re-
sulted in the death of 12 peacekeeping personnel and injured another eight.56

The Prosecutor has in fact chosen to apply qualitative reasoning, not constru-
ing ‘large-scale commission’ narrowly, and confirming that ‘the issues of the
nature, manner and impact of the [crime] are critical’.57 The incident appears
to have been selected for prosecution due to such factors as the impact and
the nature of the crimes, in this case, the jeopardizing of the protective man-
date of the operation.58 This is a promising application of non-quantitative fac-
tors in gravity decisions.59 Were quantitative factors to be considered, the
attack could be placed in the broader context of the on-going armed conflict
and alleged commission of crimes such as genocide in Darfur, rendering this
one attack part of a large-scale commission of crimes. This same reasoning
could be followed in the case of a peacekeeper committing a crime. It would
not be relevant that a peacekeeper was not a member of a party involved in
the armed conflict (e.g. government forces or rebel forces), as the crime would
still be part of the overall large-scale commission of international crimes.
Even without the context of mass crimes, a single incident of war crime

should be enough for a prosecution, and in fact such a case may have an un-
foreseen impact on the formulation of international criminal law precedent.
The ICTY OTP came under fire, given the limited resources of the Tribunal,
for the choice to prosecute a case that centred on a low-ranking perpetrator

55 Secretary-General’s Reports on special measure for protection from sexual exploitation and
abuse, supra note 1.

56 See discussion supra under B. Peacekeeping Personnel as Big Fish.
57 DarfurAMIS ArrestWarrant Applications, supra note 40, x7.
58 Ibid.
59 Heller, supra note 54, at 22 fn 133.
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for his role in the rape of a single victim.60 Yet that case became one of the
most significant judgements in international criminal law. In Furundz› ija, the
Tribunal found the accused guilty of rape, as torture and as outrages upon per-
sonal dignity. It was a groundbreaking case, as it was ‘the first international
war crimes trial in history to focus almost exclusively on the actus reus of
rape’,61 and further developed the meaning of rape in international law.62

Prosecution of a peacekeeper for a single crime or a small number of crimes
would likely be of great significance in international criminal law, precisely
for the fact that the accused would be a peacekeeper, a representative of the
UN and the international community. It would demonstrate that a person re-
sponsible for a crime or crimes under the ICC’s jurisdiction, regardless of the
number of victims, cannot avoid punishment. It could also assist in dismissing
critics of the ICC’s alleged ‘Africa/Arab’ bias, through the prosecution of persons
from other regions. For example, the majority of military and police peacekeep-
ing personnel come from Pakistan, India and Bangladesh;63 and allegations
have been made against peacekeepers from a variety of states, including
Canada and Russia.64

It has been argued that one aspect of gravity that the Prosecutor should con-
sider is the fact that the crimes were committed by state actors, such as govern-
ment officials or military personnel.65 This is an excellent criterion to apply to
gravity, and the example of peacekeeping personnel is ideal to demonstrate.66

Crimes committed by state actors are particularly grave, as states are tasked
with the role of protecting people and their rights. Peacekeeping personnel
represent both the UN and their states. In particular, military personnel
remain agents of their sending state.67 It is unacceptable for perpetrators of
international crimes to avoid accountability simply because they are agents of
the state (or the UN). Peacekeeping personnel often work in failed states,
states in which people can no longer rely on the state as a protector of their

60 K.D. Askin, ‘The International War Crimes Trial of Anto Furundzija: Major Progress Toward
Ending the Cycle of Impunity for Rape Crimes’, 12 LJIL (1999) 935^955, at 936.

61 Ibid., at 955.
62 Furundz› ija, supra note 29, xx174^186.
63 See statistics on troop and police contributors, at http://www.un.org/en/peacekeeping/re-

sources/statistics/contributors.shtml (visited 6 March 2012).
64 See supra note 4 (for Canada); and Amnesty International, Kosovo (Serbia and Montenegro) ‘‘So

does it mean that we have the rights?’’ Protecting the human rights of women and girls trafficked for
forced prostitution in Kosovo (2004) (for Russia).

65 Heller, supra note 54, at 14; Schabas, ‘Prosecutorial Discretion’, supra note 5, at 10.
66 This does not mean that crimes committed by non-state actors (e.g. companies) are not grave;

they are often involved in ways such as financial contributions to crimes (Hall, supra note 5,
at 136^137). However, non-state actors are not tasked with the specific obligation to protect
people.

67 See e.g. Coard et al. v. United States, IACHR Case No. 10.951, Report No. 109/99, 29 September
1999; Alejandre et al. v. Cuba, IACHR Report No. 86/99, 29 September 1999; Issa et ors v. Turkey,
Appl. No. 31821/96, ECtHR judgment of 16 November 2004; Case concerning armed activities on
the territory of the Congo (Democratic Republic of the Congo v. Uganda), judgment of 19
December 2005, ICJ General List No. 116, available online at http://www.icj-cij.org/docket/files/
116/10455.pdf (visited 6 March 2012).
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rights.68 Instead, peacekeeping personnel are the ones ensuring these rights. If
it is heinous for the state to violate these rights through international crimes,
then it is equally so for peacekeeping personnel to do the same.
The Prosecutor should examine a case using all the criteria listed in the OTP

policy papers and other statements made relating to the elements of gravity.
As mentioned above, these would not be limited to a quantitative analysis of
the number of victims, but also include the degree of participation in the com-
mission of the crime; the impact of the crimes; the manner of commission of
crimes; and the nature of the crimes. As Schabas states, ‘gravity has a qualita-
tive as well as quantitative dimension’.69 With regard to these categories, the
impact of the crimes is significant, resulting in the violation of a significant
number of the victims’ rights. The degree of participation would be relevant
when examining a crime that involves more than one perpetrator, such as traf-
ficking or enforced prostitution. In the latter offence, for example, the degree
of participation may be differentiated by such roles as falsifying documents
compared to selling a victim to a brothel. The manner of commission of the
crimes may be seen in a similar comparative light, for example, is the crime
particularly vicious and violent? For example, participation as a rapist in a
gang rape is far more severe than warning a brothel owner of an impending
raid. However, in contrast, the nature of the crime may result in differing con-
clusions as to gravity ç the nature of the crime of warning a brothel owner
of an impending raid results in a continuation of the crime of enforced prosti-
tution and trafficking. Each crime has ongoing ramifications, but they differ.
A violent rape results in physical and mental trauma for the victim, but allow-
ing a brothel to continue to function, results in more women being treated as
sexual slaves, enforced into prostitution.
One additional factor that could be addressed as an element of gravity is an

examination of the victim or victims themselves.When the victims are particu-
larly vulnerable, such as children, the elderly, or pregnant women the crime is
rendered grave. In the case of peacekeeping personnel engaging in sexual rela-
tions with young girls, the gravity of this is evident in that the victims are chil-
dren incapable of making valid decisions about their sexual autonomy.70 With
regard to adult women, while their age does enable them legally capable of
decision-making, the overall circumstances of their situation need to be exam-
ined. These circumstances of poverty, armed conflict and discrimination
create a situation of desperation in which women have no real choice or con-
trol over their bodies or livelihood, and therefore are vulnerable victims.71

68 Heller, supra note 54, at 18-20; B. Baker, Security in Post-Conflict Africa: The Role of Nonstate
Policing (CRC Press, 2010), at 13^22.

69 Schabas, An Introduction to the ICC, supra note 12, at 191; see also Williams and Schabas, supra
note 54, at 622.

70 While outside the scope of this article, this issue promotes the question of whether there
should be a separate offence for sexual crimes against minors. Currently, the commission of
such crimes against minors is considered an aggravating factor at sentencing stage.

71 Report of the Secretary-General, ‘In-depth study on all forms of violence against women’, UN Doc.
A/61/122/Add.1, 6 July 2006.
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B. Chamber Application of the Gravity Threshold

The day after the Iraq communication was released, the Pre-Trial Chamber I
decision of 10 February 2006 in the Lubanga and Ntaganda cases considered
the issue of ‘whether the cases against Mr Thomas Lubanga Dyilo and Mr
Bosco Ntaganda meet the gravity threshold provided for in Article 17(1)(d) of
the Statute’.72 The decision involved a detailed analysis of the requirements of
gravity, developing what it termed a three-pronged test, requiring that conduct
must be either systematic or large-scale and cause social alarm; and that only
the most senior leaders be prosecuted by the Court. This test was, however,
subsequently overturned by the Appeals Chamber.73

In overturning the Pre-Trial Chamber decision, the Appeals Chamber was
able to determine what is not required in the test for gravity, but unfortunately
did not submit any clarification as to what does constitute the elements of grav-
ity for the Court to consider.
The Appeals Chamber first held that, in relation to war crimes, there is no re-

quirement that the conduct be systematic or large-scale. It was pointed out
that it is expressly stated in the Rome Statute that crimes against humanity
must be committed as part of a widespread or systematic attack, but Article 8
grants jurisdiction in respect of war crimes in particular when committed as
part of a plan or policy or as part of a large-scale commission of such crimes.
‘Systematic’ is not a requirement at all under Article 8, and large-scale com-
mission or part of a policy ‘is not absolute but qualified by the expression ‘‘in
particular’’’.74 The Appeals Chamber established that to impose such a require-
ment would be inconsistent with Article 8.
As to the Pre-Trial Chamber’s opinion that the crime(s) must cause ‘social

alarm’ to the international community, the Appeals Chamber upheld the
Prosecutor’s argument that the criterion of ‘social alarm’ is dependant ‘upon
subjective and contingent reactions to crimes rather than upon their objective
gravity’.75 The Appeals Chamber held that the ‘subjective criterion of social
alarm therefore is not a consideration that is necessarily appropriate for the de-
termination of the admissibility of a case pursuant to article 17(1)(d) of the
Statute’.76 The expression ‘social alarm’ has been held by El Zeidy to be a
‘weird novelty of the Chamber’,77 but by Heller to be ‘a better indicator of situ-
ation gravity than the number of victims’.78 Heller’s reasoning is certainly

72 Lubanga/Ntaganda Arrest Warrant Pre-Trial Decision, supra note 21, x II.2.2.
73 Ntaganda Arrest Warrant Appeal, supra note 20, xx68^82.
74 Ibid., x70.
75 Ibid., x72.
76 Ibid. This phrasing (‘admissibility of a case’) had led one commentator to point out that ‘nothing

in the Appeal’s Chamber judgment ::: prohibits the OTP from considering the social alarm
caused by a particular kind of crime when determining the gravity of a situation’; Heller, supra
note 54, at 9; see also El Zeidy, supra note 22, at 47^48.

77 However El Zeidy provides little analysis of the term, viewing the Pre-Trial Chamber’s language
as ‘confusing’; El Zeidy, supra note 22, at 45.

78 Heller, supra note 54, at 9, 12.
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valid,79 however El Zeidy has reason to criticize the choice of phrasing in ‘social
alarm’. In lieu of such a phrase, the Court would be better to adopt the broader
criterion listed by the Prosecutor of ‘impact of the crimes’.80 Reference to the
impact of the crimes can encompass the impact of the crimes on both victims
and the international community. Heller’s reasoning for maintaining the cri-
terion of ‘social alarm’ is that investigating crimes that have an impact on the
international community ‘regardless of their number of victims has far greater
expressive value than investigating crimes that involve numerous victims but
are not particularly socially alarming’.81 This is because ‘punishment affirms
the value of law, strengthens social solidarity, and incubates a moral consensus
among the public’.82 The symbolism of international criminal justice is to
ensure prosecutions are conducted for crimes that do shock the conscience of
the international community, and crimes with a lesser number of victims can
also have such an impact (e.g. rape of a young child).83 Certainly crimes com-
mitted by peacekeeping personnel have a negative impact on both their victims
and the international community, and can even have an impact on peace and
security in the region in which the mission is located.84 In this respect such
crimes can be considered particularly grave.
The Pre-Trial Chamber’s second and third prongs of the test, requiring only

the prosecution of senior leaders, as this would have the most deterrent effect,
and the Appeal Chamber’s response, have been discussed above with regards
to the big fish/small fish debate.
The Pre-Trial Chamber decision also made reference to decisions of the ICTR

and ICTY which have addressed the issue of gravity.While the ad hoc tribunals
do not have to address gravity at the admissibility stage, they have considered
gravity when addressing the referral of an indictment to another court. In
such application, pursuant to Rule 11bis of the ICTY Rules of Procedure and
Evidence, which permits referral of a case to a national jurisdiction, the
Tribunal must consider the gravity of the crimes charged.85 In doing so, the
Tribunal is assessing whether or not a case is of sufficient gravity to be tried
at the ICTY. Thus, like the ICC, crimes sent to national jurisdiction are still
very serious, but have to be grave enough to be considered prosecutable by
the ICTY. In doing so, the ICTY held that the gravity ‘depends on the circum-
stances and context in which the crimes were committed and must also be

79 Ibid., at 9^14.
80 Supra note 46.
81 Heller, supra note 54, at 13.
82 M.A. Drumbl, Atrocity, Punishment, and International Law (Cambridge University Press, 2007),

at 17.
83 In contrast, crimes with thousands of victims can pass by the conscience of the international

community, unnoticed. For examples, see R. Lemarchand (ed.), Forgotten Genocides: Oblivion,
Denial, and Memory (Penn Press, 2011).

84 As mentioned supra, crimes by peacekeepers can jeopardise a mission by creating distrust
amongst the local population and the international community.

85 Rule 11bis(C), Rules of Procedure and Evidence (IT/32/Rev 39), 22 September 2006.
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viewed in the context of other cases tried by this Tribunal’.86 The Tribunal
seems to have considered number of victims, time period of the crimes, and
geographical scope as the three main factors to determine gravity. The level of
responsibility of the accused is addressed separately, and is not an element of
gravity in 11 bis decisions.87 The ICTY has, for example, considered ‘a single
military incident which lasted a limited period of time and occurred within a
relatively confined geographical area’as ‘not so serious as to preclude the possi-
bility of trial in Croatia’.88 Yet it has also considered enslavement of nine
women and girls over a three month period, and rape of two of the women;89

persecution, murder and inhumane treatment of a large number of victims in
two camps over a three month period;90 torture and rape of 16 victims over
four months;91 and ‘persecution, torture and beating, wilful killing and
murder, imprisonment, inhumane acts, cruel treatment, and enslavement of a
large number of detainees over a significant length of time’92 to be not so
grave to preclude transfer to national courts.
The decisions by the ICTYas to the number of victims, time period and geo-

graphical scope required for crimes to be determined sufficiently grave to be
tried by the ICTY are seemingly arbitrary. Yet the ICC Pre-Trial Chamber used
these decisions as a referential authority for using number of victims (or as it
put it, large-scale commission) as an aspect of gravity. However, the ICTY is
making such decisions of gravity from a different position from the ICC, a fact
which did not go unnoticed by the Appeals Chamber. The Ntaganda Appeal
wisely points out that the ICC is an ongoing institution without the constraints
of completion strategy that the ICTY is working under.93 The ICTY is forced to
make a selection between cases due to lack of time (and resources) to prosecute
all cases resulting from the armed conflict in the former Yugoslavia. The ICC
has no constraints on the time for investigations or prosecutions.94 There are
definitively other courts in which the former Yugoslavia cases are being prose-
cuted. This is not the case with ICC situations, in which no national court

86 Decision for referral to the authorities of the Republic of Croatia pursuant to rule 11 bis, Ademi
and Norac (IT-04-78-PT), Referral Bench, 14 September 2005, x 28.

87 E.g. Ademi and Norac, ibid., xx 28^29; Decision on Prosecutor’s Motion for Referral of Case
Pursuant to Rule 11Bis, Mejakic¤ et al. (IT-02-65-PT), Referral Bench, 20 July 2005, xx 21, 26.

88 Ademi and Norac, supra note 86, x 28.
89 Decision on Referral of Case under Rule 11 Bis, Stankovic¤ (IT-96-23/2-PT), Referral Bench, 17

May 2005, x19.
90 Mejakic¤ et al., supra note 87, x 21.
91 Decision on Referral of Case under Rule 11Bis, Jankovic¤ (IT-96-23/2-PT), Referral Bench, 22 July

2005, x 19; upheld by the Appeals Chamber Decision on Rule 11 Bis Referral (IT-96-23/
2-AR11bis.2), xx 21^22.

92 Decision on Referral of Case under Rule 11 Bis, Ras› evic¤ and Todovic¤ (IT-97-25/A-PT), Referral
Bench, 8 July 2005, x 23.

93 Ntaganda Arrest Warrant Appeal, supra note 20, x80.
94 Of course time for trials must be within reason to ensure fair trials; see e.g. J. Galbraith, ‘The

Pace of International Criminal Justice’, 31Michigan Journal of International Law (2009) 79^155
and S. Zappala' , Human Rights in International Criminal Proceedings (Oxford University Press,
2003), at 117. It is also true that the ICC also does not exist with unlimited resources, and is to
a certain extent constrained by limited resources.
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systems are set up specifically to undertake prosecutions of perpetrators of
international crimes.95 Therefore the ICC is the only Court willing and able to
prosecute such perpetrators.While the ability and willingness of a state to in-
vestigate and prosecute is a separate issue to gravity,96 this may be a consider-
ation for the ICC Prosecutor to consider: what is the impact of these crimes
and is such an impact exacerbated by lack of accountability? These issues are
clearly not an element of the ICTY’s 11bis decisions. Thus the context of the
ICTY gravity decisions, made for referral to national courts, differs to a certain
extent from the concept of gravity with regards to admissibility under Article
17(1)(d) of the Rome Statute. However, there are still relevantly similar elem-
ents of the gravity assessments, therefore the 11bis decisions should be con-
sidered, although not necessarily followed by the ICC, with regard to Article
17(1)(d).
From the Appeals Chamber judgment, it can be established that require-

ments of an assessment of gravity under Article 17(1)(d) do not include a sys-
tematic or large-scale commission (with respect to war crimes); any ‘social
alarm’caused to the international community; or the seniority of the perpetra-
tor in question. This is in fact quite positive when considering the prosecution
of a peacekeeper, who may be low-ranking and may have committed a crime
that was not part of a systematic or large-scale commission. The factors that
should be applied as part of the gravity threshold in relation to these crimes
are the impact of the crimes on both the victims and the international commu-
nity; the nature of the crime; the position of the perpetrator in that he is a
peacekeeper; and the manner of commission of the crime.
Since the Ntaganda Arrest Warrant Appeal, Pre-Trial Chamber II has stated

that it is ‘guided by factors such as the scale, nature, manner of commission,
impact of crimes committed on victims and the existence of aggravating cir-
cumstances (i.e. qualitative dimension)’.97 This confirms that the number of
victims is only taken into account by the Chambers when it considers the
scale of the crimes, but this is only one aspect of the gravity assessment. In
the consideration of scale of violence, figures provided included just over 1000
murders, and more than 900 rapes and sexual violence, as well as 350,000 dis-
placed persons.98 The Pre-Trial Chamber found the gravity threshold was sub-
stantiated due to the scale, widespread nature (based on geographical
location), brutality of violence, and the impact of the crimes on the victims
(e.g. psychological trauma).99 In addition, the Pre-Trial Chamber included in
the gravity threshold the fact that the persons likely to be prosecuted are

95 This does not mean to say that this cannot happen in the future. Libya is seeking to try its own
nationals wanted by the ICC, and it remains to be seen how they will undertake the
prosecutions.

96 Art. 17(1)(a) ICCSt.
97 Decision Pursuant to Art. 15 of the Rome Statute on the Authorization of an Investigation into

the Situation in the Republic of Kenya, Situation in the Republic of Kenya (ICC-01/09-19),
Pre-Trial Chamber II, 31 March 2010, x188 (hereinafter Kenya Investigation Decision).

98 Ibid., x190.
99 Ibid., xx191^196.
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high-ranking. The Court’s application of the gravity threshold leads to the con-
clusion that it should not be essential that all elements of gravity are satisfied,
but that the overall assessment demonstrates sufficient gravity. For example,
should all elements of gravity be fulfilled in a case concerning a low-ranked in-
dividual, the case should still proceed (following the interpretation of the
Ntaganda Arrest Warrant Appeal as above). The Pre-Trial Chamber’s findings
in the Kenya Investigation Decision can be applied successfully to peacekeeper
criminal conduct. As previously mentioned, to demonstrate scale, the crimes
can be placed in the overall context in which they were committed (e.g. the
background of armed conflict). The aggravating circumstance should be the
fact that the perpetrator is a peacekeeper, violating trust by committing
crimes. This in turn should be applied to the manner of commission: a crime
committed through violation of trust but also in violation of the UN mandate
of protection of civilians. These aspects also contribute to the impact on the
victim. That is, not only is there the expected (e.g.) physical, psychological or
economical impact of the crimes, but there is additional psychological impact
of the victim(s) having had their trust violated, and the peacekeeper having
abused a position of power. Thus, an application of the ICC Chambers’ findings
clearly demonstrates that, even without significant numbers of victims, or a
high-ranking perpetrator, crimes by peacekeepers can pass the gravity thresh-
old for prosecution.

4. Conclusion
One of the reasons behind the need for the Prosecutor to exercise discretion in
choice of cases is that the ICC does not work with unlimited resources, and
this is a valid motivation. That being said, a case involving crimes by peace-
keeping personnel would be of a much smaller scale than the massive situ-
ations currently before the court, and would require far less resources and
time to investigate and prosecute. Therefore, it would make sense for the
Court to take on some smaller scale cases in order to advance its own jurispru-
dence and to demonstrate the ability of the Court to bring cases to completion,
without having to rely only on cases that take years to investigate and
prosecute.100

The Prosecutor faces many challenges in the ‘global fight against impun-
ity’.101 Discretion used in prosecutorial decisions must be fluid and not
constrained within too-restrictive boundaries.102 Limiting the range of perpet-
rators that can be prosecuted will impact on the broad deterrent capabilities

100 To date, only one case has been completed in the ICC, that of Lubanga.
101 Hall, supra note 5.
102 This is not to say that prosecutorial discretion should be unfettered; there must be guidelines.

In this case, the ICC Prosecutor’s discretion is tempered by the Court and the ICCSt.
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of the Court,103 and controvert the legitimacy of the Court.104 If the impression
is given that low ranked perpetrators will never be prosecuted, then there is
no deterrence against commission of crimes by anyone other than leaders. In
addition, there cannot be a selectivity based on such limiting characteristics
as numbers. It remains essential to prosecute perpetrators of mass atrocities
that result in a comparatively ‘low’ number of victims, again as a deterrent
but also to demonstrate that such conduct is unacceptable to the international
community. The role of international courts and tribunals extends beyond
traditional criminal justice goals of retribution and deterrence. As with peace-
keeping, international courts and tribunals must also make a contribution to-
wards peace in regions of conflict.105 Criminal conduct by peacekeeping
personnel risks the success of a mission and consequently risks destabilizing
peace. Punishment and deterrence of such crimes by the ICC amalgamates
the goals of the Court and peace operations.
The Prosecutor has been specific in his reasons for selecting cases, initially

based on the number of victims as an indicator of the gravity of the situation
to investigate and cases to prosecute. This concept of numbers and scale is un-
doubtedly the biggest hurdle to be overcome on a peacekeeper’s road to the
ICC as an accused, although it is a hurdle that has been significantly reduced
by sensible judgments from the Chambers, such as the Ntaganda Arrest
Warrant Appeal and the Kenya Investigation Decision, which adopted a broad
and qualitative perspective of the elements of gravity. These elements have
been subsequently adopted by the Prosecutor in his applications to investigate
and for arrest warrants, which demonstrates a willingness of the OTP to look
beyond numbers.106

As yet, however, there has been no case initiated against someone of low
rank. Indeed, the opposite has occurred, with prosecution sought for
high-ranking Kenyan officials, and even the then-leader of Libya.107 Yet pros-
ecution of a peacekeeper may necessitate the Prosecutor applying the finding
of the Appeals Chamber that the seniority of the perpetrator is not an element
of gravity. The Prosecutor must take the view that a peacekeeper of any rank
who commits an international crime must be prosecuted, taking such action
as a means of ensuring the principles of individual criminal responsibility are
applied, that no one person is beyond accountability. It would be up to the

103 One goal of the ICC is ‘to contribute to the prevention of such crimes’; Preamble, ICCSt.
Greenawalt, supra note 5, at 605^607.

104 Martson Danner, supra note 5.
105 Greenawalt, supra note 5, at 601^605. The interests of justice are to be taken into consider-

ation by the Prosecutor when initiating an investigation (Art. 53 ICCSt.; Marston Danner,
supra note 5, at 545).

106 See e.g. Prosecutor’s Application Pursuant to Art. 58 as to Muammar Mohammed Abu Minuar
Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Situation in the Libyan Arab
Jamahiriya (ICC-01/11-4-Red), Pre-Trial Chamber I, 16 May 2011, x55.

107 See e.g. ibid.
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Prosecutor to recognize that, regardless of the number of victims or the rank of
the perpetrator, ensuring accountability for peacekeeping personnel for
crimes such as rape or torture is important as these crimes are grave indeed.
The impact of such crimes extends beyond the direct victims, threatening ‘the
peace, security and well-being of the world’.108 These are ‘most serious crimes
of concern to the international community as a whole’, and they ‘must not go
unpunished’.109

108 Preamble ICCSt.
109 Ibid.
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