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IN THIS ISSUE

Contributors to this first issue of Transnational Corporations Review (TNCR) for 2010 look at applications of
approaches to transnational institutions as developed by the 2009 winner of the Nobel Prize in Economics,
Professor Elinor Ostrom. Traditionally, many economists have theorized on markets. However, markets do not
function properly without suitable, enforceable contracts. In addition, considerable economic activity takes
place outside of markets— within households, firms, associations, agencies, and other organizations. It is

necessary to study how institutions support markets in a globalized world.

The “Policy Review” section includes an analysis of global and regional foreign direct investment trends from
the United Nations Conference on Trade and Development (UNCTAD). According to this analysis, global
inflows of FDI fell by 39%, from US$1.7 trillion in 2008 to just over US$1.0 trillion in 2009, impacting all

countries and FDI components.

A new section called “Columbia FDI Perspectives” has been created in collaboration with the Vale Columbia
Center on Sustainable International Investment at Columbia University in the United States. This issue features
International Investment Law and Media Disputes: A Complement to WTO Law, written by Luke Eric Peterson,
a journalist who has covered international arbitration for over a decade. This article reveals that the recent
high-stakes dispute between Google and China over censorship and cyber-security has spawned renewed

discussion of the international trade law protections that internet and media companies may enjoy.

The “Research and Analysis” section explores the application of Professor Elinor Ostrom’s theory of
institutional change in contexts of multinational collaboration. This includes Charles Schweik and Meelis
Kitsing’s application of Elinor Ostrom’s rule classification framework to the analysis of open source software
commons; Lisa Blomgren Bingham'’s research on Elinor Ostrom’s institutional analysis and dispute systems
design; and The International Forestry Resources and Institutions Research Program: an Elinor Ostrom

Creation, written by Tucker, Agrawal, and Fischer.

In “Theory and Practice”, Sunday Eneojo Samuel and Richard Uzoefuna Oka of Kogi State University in
Anyigba, Nigeria appraise the nature and efficiency of the Nigerian capital market and its implications for

investment analysis and performance.

This issue also includes an excerpt of some important documentation: the Investment Canada Act from
Industry Canada, and Lei Liu's study note on applying Ostrom’s approach toward a new perspective on
combating global climate change. It also includes special information on the 2010 TNCs and China Conference

in Xi'an, China.
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Global and Regional Foreign Direct Investment Trends

UNCTAD"

Abstract: Inflows of FDI fell by 39%, from US$1.7 trillion in 2008 to just over US$1.0 trillion in 2009.
This decline was widespread across all major economic groups. After experiencing a severe fall in 2008,
FDI flows to developed countries continued their dramatic decline in 2009 (by a further 41%). Those to
developing and transition economies, which had risen in 2008, also declined in 2009 (by 35% and 39%,
respectively), as the global financial and economic crisis continued to unfold. All components of FDI —
equity capital, reinvested earnings, and other capital flows (mainly intra-company loans) — were affected.
However, the decrease was especially marked for equity capital flows, which are most directly related to
transnational corporations’ (TNCs) longer-term investments strategies. Regarding the mode of entry,
cross-border mergers and acquisitions (M&As) were the most affected, with a 66% decrease in 2009
compared to 2008. The number of international greenfield projects also declined markedly, though to a
much lesser degree (-23%).

Key words: foreign direct investment, transnational corporations, mergers and acquisitions, international

investment policy

1. Introduction

FDI flows remained relatively stable during the third quarter of 2009, but at a low level. No pick up was
detected in the fourth quarter. After a sharp fall in the first quarter of the 2009, followed by a slight
rebound in the second quarter, FDI flows in the

third quarter remained relatively stable. ona ol Quariery-index

UNCTAD’s Global FDI Quarterly Index
declined only slightly, from 113 to 111 (see the

250

200

figure). However, when compared to the |
corresponding quarter of 2008, global FDI flows

in 2009 remained much lower. The Global FDI
Quarterly Index in the third quarter in 2009 was N |_I
36 points lower than the level in the previous | o=

2008 Q1 2008 Q2 2008 Q3 2008 Q4 2009 Q1 2009 Q2 2009 Q3

Source: UNCTAD

year. Initial indicators for the fourth quarter of

* This policy note is from UNCTAD’s Global Investment Trends Monitor Number 2, 2010. For more information, please
contact UNCTAD at Palais des Nations 8-14, Av. de la Paix 1211, Geneva 10, Switzerland. Tel: T: +41 22 917 1234 Fax: +41
22 917 0057 Email: info@unctad.org.
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2009 show no signs of a pick up in FDI flows. Global cross-border M&As, which are highly correlated
with FDI equity capital flows, plunged in the fourth quarter of 2009 after several quarters of marginal
improvement. Nevertheless, it is still likely that a modest rebound in flows will take place in 2010, as
investment conditions are improving in many countries.

2. Global FDI flows

The decline of FDI was widespread, affecting all three major groups of economies: developed, developing
and transition. Of the major host economies there were only a few exceptions to this general decline
(Table 1). Sharp declines were recorded in all constituent components of FDI during the year. Against the
background of the drastic FDI decline, most countries have refrained from investment protectionism but
implemented policy changes aimed at further liberalizing and facilitating FDI entry and operations.
However, increasing policy slippage in the trade area is exerting an impact on FDI and the global
operations of TNCs.

2.1. Developed countries: a further slump

UNCTAD estimates show that FDI flows to developed countries continued to fall in 2009, declining
roughly 41% compared to the previous year. FDI inflows declined sharply in the United States, the
United Kingdom, Spain, France and Sweden. The fall in inflows to the United States reflects the strong
decline — in both number and size — of M&A transactions made by foreign firms from major home
countries, which themselves were suffering from the consequences of the economic slowdown. The
combination of falling profits — which pushed reinvested earnings downwards — and a re-channelling of
loans from foreign affiliates back to their headquarters, contributed to a fall in FDI flows to many
countries in the European Union. Japan’s decline can be attributed, in part, to the sale of a large foreign
affiliate (Nikko Cordial Securities) to local companies. A drop in leveraged buyout transactions by
private-equity funds from many countries served to further dampen cross-border M&As sales which, in
turn, further depressed FDI flows in developed countries.

2.2. Flows to developing countries

As the impact of the global financial crisis on FDI unfolded relentlessly, inflows to developing countries
declined by 35% in 2009, after six years of uninterrupted growth. Shrinking corporate profits and
plummeting stock prices have greatly diminished the value of, and scope for, cross-border M&As
globally — an increasingly important mode of FDI entry into developing countries.

Africa saw inflows fall roughly 36% in 2009 after the peak year of 2008. This decline is a matter of
concern as FDI is a major contributor to the continent’s capital formation: indeed, the share of FDI flows
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in gross fixed capital formation was as high as 29% in 2008. Furthermore, FDI flows to Africa’s 33 least
developed countries (LDCs) suffered a major decrease in 2009 due to a crisis-induced lull in the global
demand for commodities, which is a major driver for FDI in these economies. The cancellation of some
cross-border M&A deals combined with the absence of any exceptionally large one-off acquisitions,
depressed the value of cross-border M&A operations in Africa during 2009 compared to the previous year.

In South, East and South-East Asia, the upward trend which lasted for six years came to an end, as the
region experienced its worst downturn since the Asian crisis of the late 1990s. This downturn reduced
FDI flows across the region to US$203 billion in 2009, an estimated decline of 32% over 2008. In
particular, falling external demand for Chinese- and Indian-made goods and services has caused foreign
companies to cut back on their investment plans in these two large countries. The severity of FDI falls
however varied by country, depending on the structure of their economies, the effectiveness of policy
responses to the crisis and the strength of the subsequent economic recovery. In addition, as the region
leads the rebound in global consumer and business confidence, FDI stopped declining in a number of
countries, such as China, in the latter half of 2009.

In West Asia, the worsening regional and global economic outlook, together with frozen global credit
markets, has negatively impacted the financing of mega development projects in the oil-rich countries of
the region. This, coupled with plummeting cross-border M&A activities and decreased intra-regional FDI
flows, resulted in a 43% decline in FDI flows to the region during 2009, to US$51 billion, as compared to
the previous year.

In Latin America and the Caribbean, preliminary estimates point to a nearly 41% decrease (to US$86
billion) of inflows in 2009. Both subregions — South America, and Central America and the Caribbean —
experienced a sharp decline in FDI flows during the year. A large number of divestments of foreign
affiliates to local owners impacted on the overall level of cross-border M&As. FDI to Brazil, which is a
significant FDI recipient, declined by 49%; but the country remained the region’s top FDI destination
with inflows reaching US$23 billion. Flows to Mexico, the region’s second- largest recipient, registered a
41% plunge to US$13 billion.

2.3. Transition economies

FDI flows to the transition economies of South-East Europe and the Commonwealth of Independent
States (CIS) slumped by 39% during 2009. In South-East Europe, the economic and financial crisis,
coupled with the near-exhaustion of major privatization opportunities and the structural weakness of their
economies, were major contributing factors. For the CIS, the combination of a significant slowdown in
economic growth and a deterioration in demand for, and the price of, major export commodities
significantly affected FDI flows into natural-resource-abundant countries.

3
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In summary, the FDI downturn of 2009 manifested itself in all three components of FDI flows.
Reinvested earnings, normally a relatively stable component, were squeezed by falling TNC profits at the
end of 2008 and the beginning of 2009 — though they showed some signs of recovery in the latter half of
the year. Intra-company loans also went through a decline. These falls paled, however, compared to those
witnessed in equity investment, largely reflecting the lower propensity of TNCs’ ability to invest,
especially abroad, against the backdrop of the economic and financial crisis. All types of equity
investment were affected by this decline. The most dramatic fall was observed in cross-border M&As, the
value of which declined by 66% over the year, reflecting both the shrinking value of assets on the stock
market and the lower financial capability of potential buyers to carry out such operations. The number of
international greenfield projects also declined markedly (by 23%) due to the cancellation of many

operations and the downsizing of international expansion programmes.

3. Quarterly profile

The sharp decline in global FDI flows estimated for 2009 is also apparent in quarterly flows data. After a
sharp fall in the first quarter of the year and a slight rebound in the second quarter, flows in the third
quarter dipped only slightly — though they were still significantly below the previous year’s levels. Initial
indicators for the fourth quarter, especially the value of cross-border M&As, do not suggest a solid
rebound in the second-half of the year.

3.1. Stagnation in FDI inflows during the third quarter

Global FDI flows in the third quarter remained practically unchanged from the previous quarter.
UNCTAD’s Global FDI Quarterly Index slightly declined, dropping roughly 2.5 points (from 113.4 to
110.8) between quarters. The index therefore remains at a quite low level, as compared to the values
observed prior to the crisis: 36 points lower than in the same period of 2008, and 182 points lower than
the all-time record reached in the 4th quarter of 2007.

This sluggishness in flows was aggravated by the fact that among the three major components of FDI
flows, equity investment — the one most directly related to TNCs’ long-term investments strategies —
failed to shift from its already low second quarter level (UNCTAD, 2009). This suggests that companies
remained very cautious about their international expansion programmes during the 3rd quarter. In contrast,
reinvested earnings showed initial signs of rebounding from their extremely low second quarter levels,
reflecting overall economic improvements in the third quarter in major host countries. Other capital flows
— mainly highly volatile intra-company loans — decreased slightly.
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On a geographical basis, there were marked increases in third quarter flows to Canada, the Netherlands,
Norway, the United Kingdom and the United States; whereas flows to Belgium, Hong-Kong (China) and
Spain decreased significantly.

3.2. Fourth quarter of 2009

Initial indicators for the fourth quarter underscore that a steady recovery of FDI growth may not yet be
underway. In particular, global cross-border M&As during the fourth quarter reverted from the previous
upward trajectory, falling markedly from the low, but improved, level of activity observed during the
third quarter. The number of large deals remained practically unchanged at a modest level: 10 cross-
border M&As with a value of more than $3 billion were undertaken during the fourth quarter of 2009, as
compared to 9 during the previous quarter.

International greenfield investments — another indicator of FDI activity — remained much lower than
during the same period of 2008, although they showed a slight pick up during the fourth quarter. Based on
these initial indications, and also on monthly data on FDI inflows available for some countries, FDI flows
during the fourth quarter of 2009 are expected to show little increase as compared to the level in the third
quarter and, as a consequence, remain far lower than those for the same period in 2008.

4. Concluding remarks

A number of macroeconomic indicators signal that the overall environment for international investment is
slowly improving. For instance, the International Monetary Fund’s latest World Economic Outlook,
released last October, forecasts a 3.1% growth in world gross domestic product for 2010, as against -1.1%
in 2009. At the company level, profits of TNCs world-wide have been rising since the second quarter of
2009, thus reversing the sharp drop observed at the end of 2008. According to Standard and Poors, profits
made by the firms that make up the S&P 500 bounced back as early as the second quarter of 2009, to
levels equivalent to those of the same period of the previous year. Improving conditions will ultimately
encourage companies to revise upward their international investment plans for 2010 onward, which in
turn should give rise to growing FDI flows in 2010. However, as the recovery in economic growth and
profits remains fragile, especially because it has been boosted by the potentially transitory impact of
special economic packages implemented by major economies, the recovery in FDI is expected to be
modest. Nevertheless, as reported in UNCTAD’s World Investment Report 2009, overall medium-term
prospects remain positive.
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Annex Table. FDI inflows and cross-border M&As, by region and major economy, 2008—2009

(Billions of dollars)

Region/economy FDI inflows Cross-border M&As
2008 2009 * Growth rate 2008 2009 Growth rate
(%) (%)
World 1697.4 1040.3 -38.7 706.5 239.9 - 66.0
Developed economies 962.3 565.6 -41.2 581.4 1954 -66.4
Europe 518.3 3735 -279 273.3 127.1 -535
European Union 503.5 356.7 -29.2 251.2 109.6 -56.4
Austria 13.6 9.8 -27.8 13 1.8 35.4
Belgium 59.7 35.1 -41.2 25 12.1 385.3
Czech Republic 10.7 4.0 -63.0 5.2 2.7 -48.4
Denmark 10.9 11.3 3.2 6.1 1.6 -743
Finland -4.2 3.0 1.2 0.5 -55.9
France 100.7 65.0 -355 4.6 1.3 -724
Germany 24.9 35.1 40.7 31.9 24 -92.6
Hungary 6.5 -4.2 - 165.2 1.6 1.9 18.7
Ireland -20.0 14.0 2.9 14 -50.5
Italy 17.0 29.9 75.5 -2.4 11
Netherlands -35 37.8 -8.2 22.6
Poland 16.5 13.4 -19.2 1.0 0.5 -51.6
Romania 13.3 6.1 -54.4 1.0 0.0 -97.7
Spain 65.5 25.8 - 60.6 33.7 315 -6.6
Sweden 43.7 15.5 -64.4 18.8 1.0 -94.5
United Kingdom 96.9 7.0 -92.7 147.7 24.9 -83.2
United States 316.1 135.9 -57.0 227.4 39.9 -825
Japan 24.4 11.4 -534 9.3 -5.9 -163.5
Developing 620.7 405.5 -34.7 104.8 37.7 -64.0
economies
Africa 87.6 55.9 -36.2 21.2 5.7 -73.1




UNCTAD

Egypt 9.5 8.2 -13.9 15.9 1.6 -90.2
Morocco 24 1.0 - 56.6 -0.1 0.3
South Africa 9.0 6.8 -24.6 6.7 42 -36.9
Latin America 144.4 85.5 -40.7 155 -4.4 -1285
and the Caribbean
Argentina 8.9 5.1 -42.7 -3.3 0.1
Brazil 45.1 22.8 -49.5 7.6 -14 -118.2
Chile 16.8 12.9 -23.0 3.2 0.8 -74.5
Colombia 10.6 8.6 -18.6 -0.1 -1.6
Mexico 219 13.0 -40.8 2.3 0.1 -95.6
Peru 4.8 6.2 28.1 0.3 0.0 -86.9
Asia and Oceania 388.7 264.1 -32.1 68.2 36.5 -46.5
West Asia 90.3 51.3 -43.1 16.3 2.3 -85.9
Turkey 18.2 7.9 -56.3 13.2 16 -87.7
South, East and 297.6 202.8 -31.8 52.6 34.1 -35.1
South-East Asia
China 924b 90.0b -2.6 54 11.2 108.5
Hong Kong, China 63.0 36.0 -42.8 8.7 2.1 -75.3
India 41.6 33.6 -19.0 104 6.2 -40.5
Indonesia 79 5.1 -36.0 2.1 1.3 -34.9
Malaysia 8.1 2.7 - 66.6 2.8 0.2 -93.0
Singapore 22.7 18.3 -19.5 14.2 9.7 -32.1
Thailand 10.1 4.6 -54.3 0.1 0.3 142.4
South-East Europe 114.4 69.3 -394 20.3 6.8 - 66.6
and the CIS
Russian Federation 70.3 41.4 -41.1 135 5.0 -62.6
Ukraine 10.7 4.8 -55.2 5.9 0.2 -97.0

Source: UNCTAD.

a Preliminary estimates.

b Not including finance.
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Note: World FDI inflows are projected on the basis of 153 economies for which data are available for part of
2009 as of 7 January 2010. Data are estimated by annualizing their available data, in most cases the first two
and three quarters of 2009. The proportion of inflows to these economies in total inflows to their respective
region or sub-region in 2008 is used to extrapolate the 2009 data.
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International Investment Law and Media Disputes:
A Complement to WTO Law

Luke Eric Peterson*

Abstract: The recent high-stakes dispute between Google and China over censorship and cyber-security
has spawned renewed discussion of the international trade law protections that internet and media
companies may enjoy. Less recognized, however, is a perhaps more powerful legal tool in the arsenal of
internet and media companies engaging in cross-border investments, namely international investment law.

Key words: international investment, media, China, law

1. Introduction

A vast architecture of international treaties has been established to protect flows of foreign direct
investment (FDI) from discriminatory or arbitrary treatment, (uncompensated) expropriation, and other
forms of mistreatment by host country governments. Legal disputes under these investment protection
treaties are on the rise, with foreign investors often taking advantage of dispute settlement mechanisms
that permit them to sue a host government for cash damages in case of alleged breach of treaty obligations.

Moreover, a small but growing number of international arbitrations taking place between foreign
investors and governments arise out of disputes over the treatment of media enterprises. These cases offer
tantalizing hints as to the broad potential impact of investment protection treaties to advance freedom of
expression and freedom of the media — as well as some hints as to the limitations of these international
investment pacts.

2. Uses of BITs by media organizations

Where media actors are wholly or partially foreign-owned, there may be scope to challenge a wide range
of government actions as breaches of investment protection treaties. Such treaties provide specific legal
protections for failure by the host state to compensate for direct or indirect expropriations or for breach of

international investment law standards such as “fair & equitable treatment,” “full protection & security”

* The author is a journalist and publisher of a popular legal news service, InvestmentArbitrationReporter.com; he can be
contacted at editor@iareporter.com. The author wishes to thank Mark Kantor, José Alvarez, Jurgen Kurtz, and Andrew
Newcombe for their helpful comments on this Perspective. He also thanks Toby Mendel, Senior Legal Counsel with Article 19,
for earlier feedback on the ideas discussed herein. The views expressed by the individual author of this Perspective do not
necessarily reflect the opinions of Columbia University or its partners and supporters. The Columbia FDI Perspectives do not
offer legal advice of any kind. Columbia FDI Perspectives is a peer-reviewed series.
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or “national treatment.” Similar legal protections are also found in a growing number of Free Trade
Agreements, including the North American FTA (NAFTA), Central American FTA (CAFTA) and
numerous bilateral FTAs (US-Peru, US-Singapore, etc.).

While not directly aimed at the protection of expressive rights, those standards may protect foreigners and
foreign-controlled organizations from government actions designed to limit freedom of expression. For
example, if a host state shuts down a foreign-controlled media company in reaction to the company’s
broadcasting of a speech by an opposition leader, a foreign owner might argue that these actions
constitute expropriation or breach of other international investment law protections such as “fair &
equitable treatment.” Similarly, if a state refuses to provide a foreign-owned media operation with
protection from a mob reacting violently to news reporting by that company, the foreign owners might
argue that the state has breached its obligation to provide “full protection & security” to the investment..

Foreign-owners of newspapers, radio stations, television outlets, and publishing houses have already
begun to sue host countries on the international playing field for alleged mistreatment.® Although most of
these disputes are commercially-oriented and relate to tax, licensing or regulatory matters,? others have
touched on politically-motivated expropriations of media outlets during military coups or alleged
discrimination against publishers who publish political opposition literature.’

3. Challenges and opportunities

The growing potential for media enterprises to rely on the protections of international investment treaties
is likely to prompt debate as to the limits of such protections, and the discretion afforded to governments
to regulate expression so as to uphold public morals, national security or other state interests. In a related
vein, we may see further debate as to the relationship and overlap of investor protection law and human
rights law.

Already, international arbitrators have consulted human rights law for inspiration and guidance when
dealing with certain investment disputes that touch upon questions of due process or denial of justice. It

! Newspapers: Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2; Radio:
Joseph C. Lemire v. Ukraine, ICSID Case No. ARB/06/18; Television: CME v. Czech Republic (UNCITRAL rules arbitration),
Ronald Lauder v. Czech Republic (UNCITRAL rules arbitration), and European Media Ventures v. Czech Republic
(UNCITRAL rules arbitration); Publishing: Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18.

2 Media licensing disputes under investment treaties can bear close resemblance to claims lodged under human rights
adjudicative mechanisms. Compare, the investment treaty arbitration, Joseph Charles Lemire v. Ukraine, where Ukraine was
held liable for certain breaches in relation to its handling of radio licensing applications, and an ECHR case where similar
broadcast licensing actions were framed as breaches of human rights law: Meltex Ltd and Mesrop Movsesyan v. Armenia,
Application No. 32283/04, Judgment of June 17, 2008.

% See Pey Casado v. Chile and Tokios Tokeles v. Ukraine, Op.Cit.
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seems likely that, as arbitrators are asked to grapple with disputes arising out of alleged censorship or
crack-downs on the media, they may look at how such matters are handled by human rights courts, and
perhaps national courts such as the Supreme Court of the United States, even if the rulings of such bodies
are not decisive for international arbitrators. In particular, arbitrators may look for guidance to the
approach of human rights adjudicators with respect to permissible limits on freedom of expression, for
reasons of national security, public safety or other considerations. While not strictly binding in the context
of investment treaty disputes, human rights law may provide useful analogies or insights.

Although there are clear signs that media organizations may enjoy some protection under international
investment treaties, these agreements are not a panacea for the range of challenges posed to freedom of
expression. Not only are the protections of such treaties limited to foreign investors, the structure of such
agreements — including the provision of costly international arbitration — mean that they are of most use in
disputes where large sums of money are at stake.”

Indeed, in an unfortunate twist, arbitration of disputes between media companies and governments can
sometimes play out in confidence — away from the prying eyes of journalists and the public - thanks to the
confidentiality that is the default position under certain arbitration rules. Thus, whatever its potential
value to media enterprises, it should be noted that the international law protecting foreign investment
could have broader impacts upon freedom of expression that need to be closely monitored. Foreign
investments outside of the media sector, particularly in extractives or energy sectors, can be controversial
and lead to serious conflict, particularly in developing countries. Multinational enterprises sometimes
bring pressure to bear upon host countries to crack down on local activists or campaigners. At times,
foreign investors may argue that governments are legally obliged to provide “full protection and security”
against local critics or campaigners. In such cases, arbitrators will need to ensure that the security-
interests of foreign-owned investments are not permitted to undermine basic norms of free dissent and
expression.

4. Conclusion

There are growing signs that investment treaty protections — while rarely discussed in media or human
rights law circles - may be surprisingly useful in some cases of repression or censorship of foreign-owned
media. While there is growing debate as to the uses of World Trade Organization agreements to combat
certain forms of state repression of media actors, less attention has been paid to the potential of

* While effective as a bulwark against expropriation or arbitrary license cancellations, these international investment
agreements may offer less value in situations where media repression is targeted at particular journalists or their reporting
methods. See for example the recent battle at the ECHR between the Financial Times and the United Kingdom over the
protection of confidential journalist sources which appears to be a battle over a principle, rather than over large sums of
damages incurred by the media organization.
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international investment law to combat certain forms of state censorship and repression. With the US
Department of State now signaling that internet freedom should be advanced through US foreign policy, it
remains to be seen whether the US negotiating position on international investment treaties will shift so as
to embrace this foreign policy objective. Ongoing investment treaty talks between the US and China
could provide the obvious forum for this issue to be raised and debated.
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Abstract: This research investigates the utility of Ostrom and Crawford’s rule classification framework
(elaborated in Understanding Institutional Diversity) in the systematic study of rule systems in a set of
relatively complex open source projects and their overarching non-profit foundation. Using this
framework, Rule configurations are described for the overall Open Source Geospatial Foundation and for
each of seven associated geospatial projects.
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1. Introduction

It is an honor for me (lead author Schweik) to be invited to contribute an article to this special issue of
Transnational Corporations Review on “Ostroms Studies,” celebrating Lin Ostrom’s recent Nobel prize in
Economics. Like many of the other people who have contributed to this volume, I am a former student of
Lin and Vincent’s, and one who has studied closely with Lin both in the International Forestry Resources
and Institutions research program (IFRI, 2009) initiated at the Workshop in Political Theory and Policy
Analysis at Indiana University back in the early 1990s, and in research related to forest change at the
Center for the Study of Institutions, Population and Environmental Change (CIPEC, 2009) in the mid-to-
late 1990s. Through these efforts, |1 had the great pleasure of working and being mentored by Lin in the
study of environmental commons situations, and in particular, the institutional analysis of natural resource
commons.

Prior to this time at Indiana University, | was a computer programmer. In fact, the reason | first began
working with Lin was because she hired me as a database developer for the IFRI research program. After
I left Indiana University with my PhD in hand, | began to hear the term “open source software.” It took
me several years to fully make this connection, but around the turn of the century, thanks to my schooling
with Lin and Vincent, | realized that open source software was a form of commons; one that is digital and
is managed over the Internet. | also concluded then that much of the theory on commons governance from

natural resource settings might be informative in understanding how these “new commons” operate. Since

* Meelis Kitsing works at the Center for Public Policy and Administration at the University of Massachusetts at Amherst, USA.
Charles M. Schweik works at the Department of the Natural Resources Conservation, Center for Public Policy and
Administration and National Center for Digital Government at the University of Massachusetts, Amherst. He can be reached at
cschweik@pubpol.umass.edu.
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then, through support from the United States National Science Foundation, | established a research
program to study on open source programming projects — what | call “open source commons.” | have
been involved in that effort ever since.

2. An open source primer

For readers who may be unfamiliar with the concept, “open source” refers to computer software code —
the logic of the computer programs that make the computer do what it does — that is made available, open
access and readable. The innovation of open source can be traced back to the mid-1980s to Richard
Stallman, a programmer at the Massachusetts Institute of Technology. Stallman, emphasized that the
digital nature of software and the low cost for sharing (particularly across the Internet), meant that code
should be treated more as a public good than a private one. Moreover, users of software should also be, by
default, given the freedoms to use, read and modify this software and to distribute the software as they
deem necessary (Stallman, 1999, 2002). This came to be known as "Free\Libre" (FL) software (Ghosh et
al., 2002).

However, what really was Stallman’s brilliant innovation was his use of copyright law to ensure that the
software he was working on, called the GNU operating system, granted its users the freedom to:

e run the software;

o read the software source code and modify it;

e redistribute the original version of the software; and

o redistribute modified versions of the program (Stallman, 1999).

Access to the source code is required in order for all but the first right to be realized. These freedoms,
when applied through a software copyright license, often mandate that future versions of the software
carry the same attributes. Based on these ideas, Stallman created a software license that included these
principles referred to as the General Public License or GPL. There are a number of other licenses that
have slightly different terms than the GPL, but are considered “GPL-compatible” (Free Software
Foundation, 2009b). There are others that are less compatible to the freedoms described above, and the
differences often have to do with added restrictions provided in OS license variants that may limit the
freedom of users in what they can do with the software (Perens, 1999). The term open source is used for
code that falls under this category. But for our purposes, we will use open source to describe all types of
software — free/libre or non-GPL compatible open source software.

The freedoms to copy, modify, and distribute readable software source code found in open source
provides two potential advantages over the traditional proprietary, full-copyright approach to software
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development. First, all open source software packages are provided at no monetized cost to the end-user.
This creates a powerful incentive for them to be used, particularly in settings where software budgets are
small (Hahn, 2002). Second, by providing readable source and permitting new derivations to be created
based on this source code, the projects could, in theory, generate a large community of users and
developers (Raymond, 2001).

But perhaps most importantly for readers of the Journal of Transnational Corporations Review, the
innovation of open source licensing, in conjunction with the growth of Internet-based collaborative tools
or platforms (such as Sourceforge.net, an open source software hosting website that currently hosts over
250,000 open source projects) creates new opportunities for transnational collaboration. From this
perspective, open source projects are a form of Internet-based commons (Benkler, 2006), but one that
differs from the environmental commons that readers here may be familiar with (e.g., Hardin, 1968;
Ostrom, 1990). In open source commons, groups of people act collectively to produce a public good, i.e.,
the software, rather than over-appropriate the resource (e.g., Hardin, 1968).

The key question we have been asking in our research on open source is how do these Internet-based and
often transnational collaborations in software operate? What kinds of governance structures and systems
of rules are in place and how do they evolve?

The work presented here is a subset of a larger research program that is cumulating in the production of a
book, entitled The Success and Abandonment of Open Source Commons that we expect to publish
sometime in 2011. In this paper, we provide results from one case study of a nonprofit foundation and
seven open source projects all in the area of geospatial technologies. Here we investigate the utility of
Elinor Ostrom and Susan Crawford’s rule classification framework (see Chapter 7 in Ostrom, 2005) to
describe the rule systems that are found in this particular network of Internet-based commons.

3. Ostrom’s (and Crawford’s) rule classification framework

We are making the assumption that many readers of this special issue will already be familiar with the
Institutional Analysis and Development framework that has provided a theoretically-based scaffolding
that has helped structure many projects undertaken by Lin and her colleagues (Ostrom, 2005:6; Ostrom,
Gardner and Walker, 1994). Because of space limitations, we will just summarize briefly 1AD here and
describe how they apply in open source circumstances (see Schweik, 2005 for more information on IAD
applied in an open source context).

In 1AD, the “Operational level” is a general name for rules that influence the everyday decisions and
actions of project participants. In an open source setting, in part from what we’ve learned through our

15



Applying Elinor Ostrom’s Rule Classification Framework

ongoing study, these tend to be norms or more formal rules that specify how the further development and
support of the software may proceed.

The second institutional level in IAD is referred to as “Collective Choice.” This level can be thought of as
two general types of rules that “oversee” operational-level rules and structures (Ostrom, Gardner and
Walker, 1994). The first type specifies who is eligible to undertake certain operational-level activities. For
example, in open source commons, most projects will likely have a norm or rule specifying who has the
authority to promote new or revised software code changes to the “next release” library (Fogel and Bar,
2003). In some projects, there may only be one or two people on the team and as a consequence, one or
both have this authority. In larger team settings, this authority could be centralized or distributed,
depending on the project. The second type of Collective-Choice rules specify who can change
operational-level rules and the procedure to make such changes. For example, if a project grows in terms
of developer team size, there may be a need to change the Operational-level rule describing how code gets
checked in or “committed.” Collective-Choice rules would determine how an existing operational
procedure would be changed.

The “highest” level in these nested institutions is referred to as *“Constitutional-level” rules. One
constitutional provision in open source projects is the particular copyright license used (described earlier).
But Constitutional-level rules also specify who is allowed to change Collective-Choice rules and the
procedures for making such changes. This situation might arise in an open source setting when the
recognized leader of a project decides to move on to a new opportunity. Constitutional-level rules could
specify who takes over this person's position.

One of the advances Ostrom and her colleague Sue Crawford made in Understanding Institutional
Diversity (Ostrom, 2005, Chapter 7) was adding further detail or structure to help analysts classify or
organize rules found in commons settings at any or all of these levels. In this work, Ostrom and Crawford
present seven rule categories: Position, Boundary, Choice, Aggregation, Information, Payoff and Scope.
Table 1, Columns 1 and 2 summarize the definitions of each, respectively. In the two sections that follow,
we briefly summarize our empirical work investigating how these types of rules fit in the context of an
open source “federation” of projects.

Table 1. Ostrom’s (2005) seven general rule categories in the OSGeo Foundation’s institutional design

Ostrom’s Ostrom’s Defintion Examples in OSGeo’s
Rule Category Institutional Design
Define the positions that participants hold Board of Directors (BOD); President
and
CEO; Vice President; Committee
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Position Chair;

Rules Corporate Officer; Member; Participant
Define: BOD election
(1) who is eligible to take a position (succession BOD member leaving
rules);

Committee Chair
(2) the process that determines which

Boundary participants may enter (entry rules), such as by Charter v. Other Members
Rules invitation, through some sort of competition, or
compulsory;

(3) how an individual can leave a position (exit
rules).

There may be also rules regarding the relationship
between multiple positions, such as a mandate
that no one person can hold multiple positions at
the same time.

Specify what participants in positions must, must Bylaws for BOD; Bylaws for Officers
not or may do in their position and in particular ) o
: circumstances. Choice rules focus on actions. Committee rules/policies
Choice Rules
Incubation process

Determine whether a decision by a single or Symmetric:

multiple participants is needed prior to an action
Aggregation at a decision point in a process. Consensus in Committees
Rules

Aggregation rules are needed whenever choice

rules provide multiple positions partial control .

. Nonsymmetric:
over the same sort of actions.
. . BOD creates committees

Aggregation rules can be symmetric (e.qg.,

unanimity) or nonsymmetric (where a leader can

make a decision for a group) and each also must

include a non-agreement rule.

Specify the channels used to communicate Required Meeting Minutes

) information among participants, as well as what ) _ o
InformationRul  yingds of information can be transmitted by what Required Meeting Notification
ositions. There may also be rules specifyin . .

P . y . . P fy g Annual Meetings Required

required frequency of interaction, or specifying

an official language. Financial Statements Required

Payoff Rules | Assign external rewards or sanctions for Executive Director and others can be

particular actions or outcomes. For example,
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some payment for completion of a task. paid; BOD cannot be paid
Scope Rules | Specify which outcomes may, must, or must not Organizational Mission

be affected within a situation. Scope rules focus ) o

on outcomes (compared to choice rules which Committee Mission

focus on actions).

4. The open source geospatial foundation, its associated projects and research
methods

There are many types of open source technologies. In some instances, developers from these projects
have created nonprofit foundations to, in part, “enable collaboration between a community of individuals
and corporate actors” (O’Mahony, 2005:393). Here, we focus our attention on one such nonprofit called
the Open Source Geospatial Foundation, which supports open source projects specifically working on
geospatial technologies, such as desktop or web-based Geographic Information Systems software.
According to the Foundation’s website (OSGeo, 2009a), the Open Source Geospatial Foundation is a
non-profit organization who supports and promotes the collaborative development of open source
geospatial software technologies. The foundation provides financial, legal and organizational support to
projects that are formally associated with the organization. It also provides outreach and advocacy
services for these software projects.

As of December, 2009, OSGeo lists 21 affiliated projects, some of which are fully “accepted” projects
while others are in “incubation,” meaning they are working to become fully OSGeo sanctioned projects.
In the summer of 2008 we conducted semi-structured elite interviews with representatives from seven of
their associated software projects (except in one project which was discontinued or abandoned where we
were able to conduct only one interview), and also interviewed the OSGeo Foundation’s executive
director. Usually, for each specific software project, we interviewed the formal or informal project leader
and one other “core developer.” We chose this approach because our interview questions were complex
and required a good knowledge of institutional history of each project. We used Skype or the telephone to
conduct interviews. Interviewees are located in the United States (Alaska, Arizona and Massachusetts),
Canada (British Columbia and Ontario), Europe (Poland, Switzerland, Italy, Germany and France) and
Australia. In the analysis that follows, we will keep the project names anonymous and we have identified
themas A, B, C, D, E, Fand G.

5. Using the Ostrom/Crawford Rule classification to articulate OSGeo’s
system of rules
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In the OSGeo context, there are two “scales” of analysis required: rule systems at the Foundation scale,
and rule systems at the individual project scale.

5.1. OSGeo Foundation rules

The OSGeo foundation and its projects have a diverse institutional framework consisting of all the rule
categories we highlighted above. As the space is limited, we will offer a brief summary of our key
findings.

OSGeo is a nonprofit corporation registered in Delaware. The foundation has detailed Constitutional and
Collective-Choice level bylaws. Position rules give ultimate power to the “Charter Members,” who elect
the Board of Directors (BOD) and vote to admit other Charter Members. In addition to this category,
OSGeo acknowledges “Members” and “Participants.” “Members” are people who can participate in the
activities of Foundation (e.g., write code, participate in the committees et al.). “Participants” can do all of
the same things as Members, but they have not formally self-registered on the foundation’s website
(OSGeo, 2009b). According to the choice rules both Members and Participants can participate in projects
and committees, but cannot vote for the BOD or being involved in appointing new Charter Members.

The OSGeo constitution outlines choice rules, which grant exclusive right to form committees and
nominate their chairs as well as take actions not specified in the bylaws to the BOD. According to a
position rule, committee chair must either hold a seat on the BOD or be an officer of the OSGeO.
Currently, the foundation has eight committees such as Website, Marketing, Conference and Education
among others. Operational-level choice rules stipulate how aspiring open source software projects can
become officially affiliated with the OSGeo. These rules highlight concrete steps to be taken in the
“incubation” process. Another specific position rule states that official OSGeo projects have a
representative on the Incubation Committee, which oversees incubation of phase of aspiring projects.
Each incubation project has assigned a mentor who is a member of the Incubation Committee. Hence,
software developers familiar with the process or with a prior incubation experience direct each aspiring
project in the incubation phase.

Official affiliation with the OSGeo requires each project in the incubation phase to set up a Project
Steering Committee (PSC) or Project Management Committee (PMC) that is a legal committee of OSGeo.
According to a constitutional boundary rule, the PSC/PMC chairperson must be either a member of the
0OSGeo BOD or an OSGeo corporate officer. The criteria of being corporate officer is met as well when
the BOD appoints the project chair as a designated Vice President of OSGeo (see OSGeo, 2009c). The
process seems to put each project under the control of the OSGeo BOD. But in reality the projects
maintain most of their freedom and autonomy. For instance, OSGeo projects are encouraged to use
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OSGeo provided hosting services (web sites, version control, mailing lists, etc.), but this is not mandated
but rather offered as simply a choice.

In sum, OSGeo has created position rules at different IAD levels such as Constitutional, Collective-
Choice and Operational to define the positions participants hold (board members, committee chairs,
corporate officers and incubation project mentors). Boundary rules set forth processes for entrance into
these positions and succession. Choice rules, which clarify of what is expected of what position holders
must, may or must not do are found in organizational bylaws and committee rules and policies. There are
aggregation rules directing committees and the BOD in decision-making process. In addition, information
flow and payoff rules as well as general mission statements for the organization and committees qualify,
to some degree, as one form of scope rule.

5.2. Individual OSGeo project rules

Let us now turn to the rules that exist within the seven individual software OSGeo projects that we
interviewed. Given our space limitations, we will not detail all identified rules and at specific Operational,
Collective-choice or Constitutional levels in IAD. Our intentions here are only to show that these various
rules exist and that are can be mapped on the basis of Ostrom’s rule categories. Table 2 provides this
summary, with each of the seven projects, compared and contrasted, side by side.

Table 2. Ostrom’s (2005) rule categories applied to OSGeo project cases

Ostrom’s
rule
category/ Project A Project B Project C Project D Project E Project F Project G
project
Project Leader | Project Leader | No formal Project Leader | Project Project No formal
Project Leader Leader Project
Position | Project Project Leader, Project Leader,
Steering Steering informal lead Steering Project Project informal
rules Committee Committee team of 3 Committee Steering Steering lead team of
Member, Member, people, Member Committee Committee 4 people,
Member, Member
Core Core Project Core Project
Developer Developer Steering Developer Core Core Managemen
(informal - (informal - Committee (informal - Developer Developer t Committee
often overlaps | often overlaps often overlaps | (informal - (informal -
with the with the Member, with the often overlaps | often Member
Committee Committee . Committee with the overlaps
Member) Member) Committers. | Member) Committee with the Core
Developer Developer Developer Member) Committee Developer
Developer Member) (informal -
Developer often
overlaps
with the
Committee
Member)
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Table 2. Ostrom’s (2005) rule categories applied to OSGeo project cases

Ostrom’s
rule
category/ Project A Project B Project C Project D Project E Project F Project G
project
Developer

Formal rules. Formal rules. Formal rules Formal rules Formal rules. | Formal rules Formal
Community copied from copied from exist but rules, but

Boundary | members elect another another primarily not

rules to PSC. No project. project. almost depend on necessarily
term limits never social followed.

consulted. norms.

Some Some Some Social norms Social norms | Social norms | Formalized
formalized. formalized formalized rules written
Program available in the | available in down.

) Steering wiki. Primarily | the wiki. Program
Choice Committee social norms. | Primarily Managemen
rules makes some social norms. t acts if

major rules, necessary.
Primarily Social
social norms, norms
open exchange important
in the list,
mutual
expectations
Informal- Steering Informal- Steering Informal- Informal- Program
Symmetric: Committee — Symmetric: Committee Symmetric: Symmetric: Managemen
almost all makes t Committee
Consensus in developers are | Consensusin | decision by Consensus in | Consensus votes
Program on the Program CoNnsensus or Program in Program
| Steering committee. Steering voting. All Steering Steering
Aggregati | committee Comnmittee developers can | Committee Comnmittee
onrules | ang discussion | Voting. If veto vote as well and
in the vote is used, Formal but their vote | Formal discussion
including discussion Voting: does not count. | Voting: but often
developers follows. back
who are not in Incurs rarely — Incurs rarely channels
the PSC even though —eventhough | \,cad before
formal rules formal rules the decision
Formal stipulate stipulate is reached.
Voting:
Only PSC Only PSC Voting as a
Incurs rarely — members can members can | |5ct resort.

even though
formal rules
stipulate

Only PSC
members can

vote.

vote.
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Table 2. Ostrom’s (2005) rule categories applied to OSGeo project cases

Ostrom’s
rule
category/ Project A Project B Project C Project D Project E Project F Project G
project
vote.
Social norm — | Limited formal | Social norms, | Social norms, Social norms | Social Social
open exchange | rules. Most project leaders norms
of information. | decisionsare | Talking over | ayailable on Norms, all Weekly IRC
| Unwritten rule | madeinIRC | email and IRC almost all communicati | meetings.
Informati | yhat email list | and mailing weekly IRC | the time on is based
onrules | s the main listisusedas | meeting. on writing Otherwise
communicatio | well. no clear
n tool rules.
Payoff No rules No rules No rules No rules No rules No rules No rules
rules
Scope Design rules Design rules Design rules Design rules Design rules Design rules Design rules
rules

Beginning with Position Rules (positions people hold), then there is little variation; all projects have a

Project Steering Committee or Project Management Committee (these labels imply the same thing) and an

informal group of core developers that often overlaps with the formal management committee. However,

there are no formal leaders in two projects (C and G). Project (C) was abandoned in the summer of 2008.

All seven projects have formal Boundary Rules, which stipulate who are eligible and how people enter or

leave positions. However, often projects rely on social norms in their governance instead of these formal

rules. Similarly, the mapping of Choice Rules, which describe actions people can take in various positions,

indicate that project participants follow primarily social norms. Our study of Aggregation Rules

concerning how key decisions are made show that all projects have steering or management committees.

Formally, these committees use voting as its decision-making method and only committee member votes

count. However, most decisions are made through consensus and issues are settled through Internet-based

discussion. Most interestingly, in one case, all developers actually vote but only the votes of designated

committee members count. Thus, key decisions about project direction are primarily managed via social

norms rather than more formal voting structures. According to one project leader, large number of formal

rules can de-motivate programmers to take part in the project. In other words, managing the project on the

basis of formal rules can make it difficult to keep the current developers and attain new developers,

reflecting the idea of “formal rules as friction” (Schweik and English, 2007).

22




Charles M. Schweik and Meelis Kitsing

Following the same insight, Information Rules concerning what and how information is communicated
and by whom and how often are based on social norms instead of strict formal rules stating which
channels will be used. Projects use both email and Internet Relay Chat (IRC). Some projects have weekly
IRC meetings. The real difference in project governance is not made by having a norm concerning the
communication but rather by the amount of effort contributed to the effective use of communication
channels and making vital information available. For example, projects C and D offer principally the
same functionality and could be considered competitors. However, project D exploited more effective use
of IRC by making one of the core developers available on almost all the time. One key developer is noted
for quickly answering questions posed by other developers.

Payoff Rules (external rewards or sanctions) function in an indirect manner and are relatively complex.
Most importantly, there is no connection between rewards and project management, i.e. the project
leaders cannot decide who gets paid and does not reward completion of particular work. Thus, there are
no direct payoff rules. All that project participants can expect to receive stems from social norms and is of
non-material nature. For example, successful completion of the task may lead to the reputational gains for
a developer. The reward can take a form of a nice email praising one’s work (a reputational or signaling
related-reward). According to our interviews when a developer’s actions have caused problems, an inflow
of angry emails serve as a penalty (a negative signal) and should create incentives for them to be more
careful in the future. This is well understood in the open source literature and confirms this behavior in
the OSGeo context.

All of this does not mean that monetary rewards do not exist and do not matter. Non-material gains such
as good reputation may lead to opportunities to get involved in new projects and salaried job or higher
salary in the long run. Our interviews show that in five out of seven projects almost all core group
members received compensation for their contributions. In these projects, primarily firms but also public
sector agencies and/or NGOs reward programmers directly for their work on projects. Only Projects A
and E are primarily based on volunteer contributions but in this case some volunteer contributors we
interviewed revealed also a very concrete motivation: they used the program in their daily work, and
hence, benefited directly from the improvement of software. In the five cases involving direct monetary
rewards, developers may have a detailed contract with an employer, which asks them to dedicate a
particular percentage of their time to the project. For example, Project D’s leader is required to dedicate
20 percent of his time to that project. It was pointed out many times in our interviews that monetary
rewards are not the sole motivator and that the compensation is not directly linked to performance; no
respondents knew of any penalties or rewards for particular outcomes that developers might receive. The
constrained role of monetary compensation is understood further by the fact that many of these cases
started as volunteer projects and the success brought the opportunities for the paid work. Our interviews
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also demonstrated that volunteers who join the existing projects and demonstrate their abilities well often
end up as paid contributors.

Scope Rules found in Table 1 are ones that specify which outcomes may, must, or must not be affected
within a situation. Scope rules focus on outcomes in comparison to choice rules which focus on actions.
Our interviewees pointed out that outcomes depend on the technical design of the project. There were no
formal rules related to technical design outcomes. Scope Rules are articulated primarily through informal
norms related to software functionality outcomes and are written in standard communication channels.

In short, Table 2 provides a summary of the formal rules and informal norms across all these seven cases.
Although all these cases are part of OSGeo foundation framework, variation does exist within most rule
categories. As far as Position Rules are concerned the existence or lack thereof of a designated leader
appears to make a difference. The two projects without a designated lead face more challenges (one is
now abandoned) compared to the others all with established leadership positions. In some instances
existing formal Boundary Rules are not consulted or they are overridden by informal rules. There is
variance between formal rules and social norms across projects in the Choice, Aggregation and
Information rule categories. There were no projects with established Payoff Rules. Scope rules exist and
exhibit little variability.

6. Conclusion

Our goal in this short paper was to demonstrate the utility of Ostrom and Crawford’s rule classification
system for analyzing the institutional designs of open source projects. This analysis provides convincing
evidence that this classification system can be used in these contexts. As the world continues to move
toward Internet-based commons to support transnational collective action and collaboration, a
standardized classification system to aid in systematically articulating and analyzing institutional designs
will become increasingly important. Ostrom and Crawford’s system provide a useful, and we think
important, step forward. The challenge is how one can successfully interview and investigate more
specifics about established rule systems in a thorough yet efficient method. Readers interested in more
information about this particular case and other related research we have done related to this project are
encouraged to look for our upcoming book entitled Success and Abandonment in Open Source Commons
that we hope will be published sometime in 2011.
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Elinor Ostrom, Institutional Analysis and Design, and Dispute
Systems Design

Lisa Blomgren Bingham

Abstract: Elinor Ostrom’s work on Institutional Analysis and Design (IAD) provides a rigorous
framework for examining dispute system design (DSD). It has broad potential application in this
emerging field of law. This essay briefly examines the IAD framework and illustrates its application to
DSD.

Key words: Elinor Ostrom, institutional analysis, dispute system design

1. Introduction

A conflict, issue, dispute, or case submitted to any institution for managing conflict, including one labeled
alternative or appropriate dispute resolution (ADR), exists in the context of a system of rules, processes,
steps, and forums. In the field of ADR, this is called dispute system design (DSD). In its initial usage,
DSD was applied to systems for managing ripe conflicts; such as grievances that ordinarily would be
submitted to the quasi-judicial forum of labor arbitration. However, the concept has grown in scope. For
example, the civil and criminal justice systems represent DSDs created by a government within a
constitutional framework. In the context of a single national government, DSD in ADR exists in the
shadow of these traditional justice systems. DSD encompasses the creation of systems for processing
many similar claims in court, as in mass torts. It also encompasses the creation of systems within
administrative agencies for handling both their own internal conflict and for carrying out their public
mission to create, implement, and enforce public policy.

DSD is a lens through which to examine not only domestic justice systems, but also emerging global ones.
In the absence of an authoritative global sovereign, all dispute resolution for conflict that crosses national
borders depends upon consent; either of nation states through treaties or disputants through contracts.
Treaties incorporate conciliation, mediation, or arbitration for disputes, sometimes through new
international courts. Moreover, entities such as the European Union (EU) are fostering the creation of

* Keller-Runden Professor of Public Service, Indiana University, School of Public and Environmental Affairs, Bloomington,
Indiana. This discussion is abridged from a more complete analysis previously published as Bingham, Lisa Blomgren. (2008-9).
Designing Justice: Legal Institutions and Other Systems for Managing Conflict. Ohio State Journal on Dispute Resolution,
24(1): 1-50.
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private dispute resolution infrastructure for perceived competitive advantage. The World Bank and
USAID are pressing for private dispute resolution systems as an element of basic legal infrastructure for
the rule of law.

2. Institutional design

Elinor Ostrom builds on earlier work® to explore and explain the wide diversity of institutions that
humans use to govern their behavior.? Examples of this diversity include “regularized social interactions

3

in markets, hierarchies, families, sports, legislatures, elections”” and others. DSDs create institutions for

resolving conflict. These resulting conflict resolution institutions too are amenable to institutional analysis.

Institutions arise, operate, evolve, and change. Ostrom attempts to identify an underlying set of universal
building blocks and to lay out a method for researching institutions and how they function. She argues
that these universal building blocks are arranged in layers that one can analyze using the Institutional
Analysis and Development framework.* Most often, this framework will help researchers focus on the
simplest unit of analysis— the action situation.® Researchers analyze the situation, decide what
assumptions to make about participants, predict outcomes, and test the predictions empirically.®

However, if the data does not support the predictions, it may be necessary to examine the deeper layers
within which the action situation is embedded. For example, structures are nested; families, firms,
communities, industries, states, nations, transnational alliances, and others are all structures that can be

1
See generally, Elinor Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action (Cambridge
University Press 1990).

2
See generally, Elinor Ostrom, Understanding Institutional Diversity (Princeton University Press 2005) . The study of
institutional design is the subject of literature in political science, economics, sociology, public affairs, and policy analysis.

3
Id. at 5.

‘ Ostrom, supra note 18. at 6. Ostrom defines a framework as the level of analysis necessary to identify the elements and
relationships among those elements necessary to engage in institutional analysis, and which provides the most general set of
variables that therefore should apply to all settings and institutions. Id. at 28. Within the framework is nested the concept of
theory in social science. She lists a wide variety of theories that have framed research and policy analysis on institutions:
microeconomic, game, transaction cost, social choice, public choice, constitutional and covenant theories, as well as theories of
public goods and common pool resources. Id. Various of these theories have emerged in legal scholarship about disputing and
dispute systems.

5

Ostrom focuses on two holons in the action arena, which is defined as at unit of analysis in which participants (first holon) and
the action situation (second holon) interact in ways affected by other outside variables and produce outcomes. Ostrom, supra
note 18 at 13.

6
Id. at 7.
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viewed in isolation or as part of a larger whole.” Thus, Ostom borrows from complex adaptive systems

literature the concept of the holons — "nested subassemblies of part-whole units.”®

To apply this concept
to DSD, one might consider a court-connected mediation program as a holon nested within the structure
of the court, which is nested in the judicial branch, which in turn is nested within the structure of the state

or federal government.
To analyze an action situation, Ostrom uses seven categories of information:

(1) the set of participants [single individuals or corporate actors], (2) the positions to be filled by
participants, (3) the potential outcomes, (4) the set of allowable actions and the function that maps actions
into realized outcomes [action-outcome linkages], (5) the control that an individual has in regards to this
function, (6) the information available to participants about actions and outcomes and their linkages, and
(7) costs and benefits — which serve as incentives and deterrents — assigned to actions and outcomes.®

These are the common structural components that represent the building blocks for all institutions at their
most general level. One can readily see how we might use these categories of information to understand
DSD. For example, a mediation design affords more control over the outcome of the function of dispute
resolution than an arbitration design. On the other hand, limited discovery in a DSD might afford
participants significantly less information about actions and outcomes and their linkages.

10 to understand the

Once a researcher understands the initial action arena, she will often "zoom out
outside variables that are affecting it; this is a two-stage process. First, the action arena now becomes a
dependent variable subject to factors in three categories of variables: “(1) the rules used by participants to
order their relationships, (2) the attributes of the biophysical world that are acted upon in these arenas,

and (3) the structure of the more general community within which any particular arena is placed.”** In the

7
Id. at 11.

8
Id.

9
Id. at 32, and see generally Chapter 2, at 32-68. Ostrom explains how to operationalize these concepts using game theory to
structure experiments in a laboratory in Chapter 3, at 69-98.

10
Id. at 15.

11
Ostrom, supra note 18, at 15. (emphasis in original). Ostrom explains how different disciplines within social science might
cause a researcher to focus on one or another cluster of these variables:

Anthropologists and sociologists tend to be more interested in how shared or divisive value systems in a community affect the
ways humans organize their relationships with one another. Environmentalists tend to focus on various ways that physical and
biological systems interact and create opportunities or constraints on the situations human beings face. Political scientists tend
to focus on how specific combinations of rules affect incentives. Rules, the biophysical and material world, and the nature of
the community all jointly affect the types of actions that individuals can take, the benefits and costs of these actions and
potential outcomes, and the likely outcomes achieved.

Id. at 16. Lawyers also focus on the rules, but for the strategic purpose of advancing the interests of their clients and as agents
of participants in the action arena of the arbitration, administrative agency, court, or other forum.
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second stage of the analysis, the researcher will examine linkages between one action arena and others;
either in sequence or at the same time.12 For example, in DSD, parties in mediation negotiate in the
shadow of the civil justice system. The trial is an action arena that follows in sequence upon a failed civil
or commercial mediation.

As lawyers, we tend to focus more on the rules than on the other two categories of variables.** Ostrom’s
discussion of rules is central to understanding DSD. She defines rules for the purpose of Institutional
Analysis and Development as “shared understandings by participants about enforced prescriptions
concerning what actions (or outcomes) are required, prohibited, or permitted.”** She describes how rules
can emerge through processes of democratic governance, or through groups of people who organize
privately, such as corporations or membership associations, or within a family or work team.™ Rules can
evolve as working rules that are a function of what individuals decide to do in practice. In other words,
her concept of rules would encompass rules in DSD structures that governments create, those that parties
mutually negotiate, and those that one corporate player imposes on a weaker party in an economic
transaction.

Moreover, institutional analysis is aimed at all institutions — both those within an open, democratic
society governed by the rule of law and also those in other systems where rules and attempts to enforce
them exist, but people generally try to get away with noncompliance.’® Rules are also formulated in
language, an imperfect and sometimes ambiguous tool, and hence they depend upon a generally shared
understanding of meaning by humans who interpret and apply them in action situations. Thus, rules may
or may not be predictable and may or may not produce stability in human action. Compliance with rules
is a function of monitoring and enforcement.’

Ostrom observes that it is also a function of a shared sense that the rules are “appropriate.”*® One might
argue that this word is an indirect way to say that people view the rules as just on some measure or
definition of justice.

12

Id. at 15.
e Ostrom also reports that her book focuses primarily on rules, which are of central interest to political science and policy
analysts, of which she counts herself one. Id. at 29.

Id. at 18 (citations omitted). This is a "rule” in the sense of a regulation adopted by an authority. She describes three other
possible definitions of rules from the literature of social science; specifically rules as instructions for successful strategies, or
rules as precepts such as the Golden Rule, or rules as principles that can be true or false, such as the laws of physics.

15

Ostrom supra at 18, at 19.
16

Id. at 20. She describes this as rules-in-form being consistent, or inconsistent, with rules-in-practice.
17

Id. at 21.

18

Id.
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The second cluster of exogenous variables concerns the biophysical and material world.*® These
encompass not only what is actually physically possible, but also notions of goods and services, costs and
benefits. Goods and services, particularly in the economics literature, are categorized by whether they are
excludable (how hard it is to keep others from having or using them) or subtractable (whether if you use
them there are fewer or less for everyone else).? Low excludability creates the free rider problem. High
subtractability requires effective rules.

These categories can be viewed as contexts within which people experience conflict or as things over
which people have disputes. They are thus useful for analyzing the nature of cases that go through a DSD
and the outcomes that are possible. For example, environmental conflict resolution often addresses
disputes over common pool natural resources.”* Commercial contracts usually entail disputes over private
goods. DSDs, in an effort to foster transitional justice, have as their goal the creation of public goods such
as safety, security, and stability. The nature of the cases or conflict subject to the design helps inform our
assessment of its structure’s effectiveness and also helps define the universe of outcomes from the design.
It may also foreshadow expectations about what kind of justice the DSD should produce.

The third cluster of variables involves community.? Of particular relevance are generally accepted values
of behavior (sometimes called culture), the level of shared or common understanding about the structure
of the action arena, the homogeneity of their preferences, the size of the community, and the level of
income or asset inequality.”® These variables help us understand and identify some of the differences
between indigenous peoples’ institutions for addressing conflict and those of traditional western
institutions. They can inform analysis of how a DSD entailing mediation in Korea or Japan might differ
from that in a community mediation center in the U.S.

Institutional analysis provides a structure that we need to apply systematically and rigorously to DSD. As
Ostrom observes, “[w]ithout the capacity to undertake systematic, comparative institutional assessments,
recommendations of reform may be based on naive ideas about which kinds of institutions are 'good’ or
'bad' and not on an analysis of performance.”?* Institutional analysis can bring to the field of dispute

19
Id. at 15.

® Id. at 23. These two dimensions yield four categories of goods: toll or club, private, and public goods, and common pool
resources. Toll or club goods are low in both excludability and subtractability (the Mass Turnpike); private goods are high in
subtractability but easy to exclude people from or low in excludability (buying things at Wal-Mart); public goods are not
subtractable and hard to exclude people from (peace); and common pool resources are high in substractibility and hard to
exclude people from (fish in the sea). Id. at 24.

21

Ostrom supra note 18, at 255-280.
22

Ostrom, supra note 18, at 15.
“1d. at 26-27.

24
Ostrom, supra note 18, at 29.
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resolution a higher level of conversation, beyond a debate over evaluative, facilitative, or transformative
mediation, beyond a debate over whether mandatory arbitration is right or wrong, but toward an
understanding of process in context.

3. Dispute system design

As a field, DSD is correctly understood as a form of institutional design. Perhaps it is best understood as
applied institutional design, or institutional design in practice. This section will sketch the evolution of
DSD as a field and present an evolving catalogue of structural variables that researchers have used to
compare designs in the field of ADR. Each section gives examples of how we might use institutional
analysis to deepen our understanding of DSD.

3.1. DSD in organizations

Although DSD applies to a wide variety of systems, as a field it emerged in the context of organizational
conflict and workplace disputes. Historically, organizations reacted to conflict — they did not
systematically plan how to manage it. They used existing administrative or judicial forums to address it.
Organizations became dissatisfied with traditional time-consuming and costly processes that often did not
produce satisfactory outcomes.”® Workplace conflict often resulted in inefficiency; a quality conflict
management system was essential. Lipsky, Seeber and Fincher suggest that the rise of ADR in the
workplace reflects a changing social contract between employers and employees.? In the first part of the
twentieth century, employers dictated workplace rules. Through collective bargaining protected by law,
unions began to change the top-down workplace structure; these negotiations yielded the private justice
system of grievance arbitration. Today, with unionism in decline, a new system of conflict resolution is
emerging.”’

These changes have led to the concept of DSD, a term coined by Professors William Ury, Jeanne Brett,
and Stephen Goldberg to describe the purposeful creation of an ADR program in an organization to
manage conflict through a series of steps or options for process.?® They argued that dispute resolution
processes should focus on interests rather than rights or power.

25
Id.

26
Id. at 36.

27
Id. at 29-74 for a much more detailed account of the changing social contract in the United States.

2 WILLIAM L. URY, ET AL., GETTING DISPUTES RESOLVED: DESIGNING SYSTEMS TO CUT THE COST OF CONFLICT 41-64 (1988).
Interest-based systems focus on the disputants’ underlying needs (interests), such as those for security, economic well-being,
belonging to a social group, recognition from others, and autonomy or control. Rights-based processes focus on legal
entitlements under the language of a contract, statute, regulation, or court decision. Power-based systems are least effective as a
basis for resolving conflict; workplace examples include strikes, lockouts, and corporate campaigns. Their work on dispute
system design grew from experience with industrial disputes in the coal industry. After a series of wildcat strikes, it became
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Organizational DSDs can take a myriad of forms, including a multi-step procedure culminating in
mediation and/or arbitration, ombudspersons® programs giving disputants many different process
choices,® or simply a single step binding arbitration design. The field of dispute resolution broadly
adapted the concept of DSD beyond organizations with employment conflict and courts to other legal and
administrative contexts. There are growing numbers of conflict management or dispute resolution
programs in the substantive areas of education, the environment, criminal justice, community or
neighborhood justice, domestic relations and family law and in settings ranging from federal, state, and
local governments to a variety of private and nonprofit organizations.**

3.2. Elements of DSD: choices become rules that create structures

We can use Ostrom’s framework to better understand and identify the elements of DSD. If one surveys
program evaluations on both court-annexed and stand-alone ADR programs, one can identify a number of
distinct structural variables and/or choices that make up a DSD. These include, but are not limited to:

The sector or setting for the program (public, private, or nonprofit);

The overall dispute system design (integrated conflict management system, silo or stovepipe program,
ombuds program, outside contractor);

clear that the traditional multi-step grievance procedure culminating in binding arbitration was not meeting the needs of coal
miners, unions, and management. Ury, Brett, and Goldberg suggested an experiment: grievance mediation. This involved
providing mediation, a process for resolving conflict based on interests, as soon as disputes arose. The addition of the grievance
mediation step changed the traditional rights-based grievance arbitration dispute system design to one including an interest-
based ‘loop-back’, i.e., a step that returned the disputants to negotiation, albeit with assistance.

# An ombudsperson program is an organizational dispute system design in which one person, generally with direct access to
upper management, serves as a contact point for all streams of conflict in the organization, and assists employees and consumers
with identifying an appropriate process for addressing disputes. See International Ombuds Association,
http://www.ombudsassociation.org; see Mary P. Rowe, The Ombudsperson’s Role in a Dispute Resolution System, 7
3|(}IEGOTIATION J. 353 (1991).

Some argue that best practice in institutional DSD is represented by the integrated conflict management system, a system in
which there are multiple points of entry and parallel processes suited to the variety of conflicts in the organization, whether with
employees, suppliers, service providers, contractors, consumers, customers, clients, community, or the broader public. See
generally, CATHY A. COSTANTINO & CHRISTINA SICKLES MERCHANT, DESIGNING CONFLICT MANAGEMENT SYSTEMS: A GUIDE TO
CREATING PRODUCTIVE AND HEALTHY ORGANIZATIONS (Jossey-Bass 1996); Association for Conflict Resolution,
3r}ttp:llwww.acr.org.

For review articles on field studies and evaluation of the uses of mediation and DSD in the contexts of employment, education,
criminal justice, the environmental, family disputes, civil litigation in courts, and community disputes, see Tricia S. Jones, ed.,
Conflict Resolution in the Field: Special Symposium, 22 CONFLICT RESOL. Q. 1, 1-320 (2004). DSD occurs within and outside
the context of a single organization. Courts and administrative agencies engage in DSD when they adopt alternative dispute
resolution programs or supervise mass tort claim systems. For extensive background on DSD efforts in the federal government,
see Interagency Alternative Dispute Resolution Working Group, http://www.adr.gov/. For evaluation reports reflecting the
results of DSD in the federal courts, see Federal Judicial Center, http://www.fjc.gov/. For similar reports reflecting DSD in state
courts, see National Center for State Courts, http://www.ncsc.org. DSD has addressed the design of legal institutions and
constitutions.  Stephanie Smith and Janet Martinez, An Analytic Framework for Dispute Systems Design, 14 HARv.
NEGOTIATION L.REV. 123-169 (2009).
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The subject matter of the conflicts, disputes, or cases over which the system has jurisdiction;
The participants eligible or required to use the system;

The timing of the intervention (before the complaint is filed, immediately thereafter, after discovery or
information gathering is complete, and on the eve of an administrative hearing or trial);

Whether the intervention is voluntary, opt out, or mandatory;

The nature of the intervention (training, facilitation, consensus-building, negotiated rulemaking,
mediation, early neutral assessment or evaluation, summary jury trial, non-binding arbitration, binding
arbitration) and its possible outcomes;

The sequence of interventions, if more than one;

Within intervention, the model of practice (if mediation, evaluative, facilitative or transformative; if
arbitration, rights or interests, last-best offer, issue-by-issue or package, high-low, etc.);

The nature, training, qualifications, and demographics of the neutrals;
Who pays for the neutrals and the nature of their financial or professional incentive structure;
Who pays for the costs of administration, filing fees, hearing fees, hearing space;

The nature of any due process protections (right to counsel, discovery, location of process, availability of
class actions, availability of written opinion or decision);

Structural support and institutionalization with respect to conflict management programs or efforts to
implement; and

Level of self-determination or control that disputants have as to process, outcome, and dispute system
design. Is it both parties together, one party unilaterally, or a third party for them?

Each of these categories entails a structural element of the DSD. Moreover, each of the choices must be
embodied in a contract, policy, guideline, regulation, statute, or other form of rule.

Ostrom argues that there are three related concepts: strategies, norms and rules: “[I]ndividuals adopt
strategies in light of the norms they hold and within the rules of the situation within which they are
interacting.”* Even when we limit our use of rules to regulation or prescription subject to enforcement,

32
Ostrom supra note 18, at 175.
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there are nevertheless many types of rules.®® Arguing that we need to use simplified, broad, and general
types or classes of rules to accumulate comparable research and advance the field of institutional design,
Ostrom proposes seven kinds of rules: rules regarding positions, boundaries, choice, aggregation,
information, payoff, and scope.®

Using Ostrom’s categories, designers identify who is eligible to use the program; this is a position rule.
For example, some federal sector employers have adopted mediation programs that only people who file
an Equal Employment Opportunity complaint may invoke. Designers identify what cases the design will
cover; this is a boundary rule. For example, some federal agencies only permit mediation of
discrimination complaints, while others broaden their program to encompass a wider variety of workplace
conflict, such as mentoring disputes outside of EEO law. An ADR program may be voluntary, mandatory,
or opt out; this is a choice rule because it defines what action or action set a person/position has in the
program. For example, some courts have mandated nonbinding arbitration as a pre-requisite to a civil trial.

Aggregation rules are critically important in negotiated rulemaking and environmental or public policy
consensus-building designs. Are the parties going to decide outcomes by unanimous concurrence or
consensus or are they going to use a majority vote rule? One can imagine that consensus rules would
make it harder for a collaborative network to take action compared to majority vote because one party
could exercise a veto.

DSDs that restrict discovery, as in some of the early abuses in mandatory, adhesive employment
arbitration programs, are clearly rules about what information participants can use in the DSD to persuade
the neutral or the other participants. DSDs can also limit the award or outcome of the process or
intervention, which represents a payoff rule.

When the DSD entails mediation, that choice of process is a form of scope rule; it determines that the
neutral does not have the authority to take the action of imposing an outcome on the disputants. Cooling
off periods that allow the parties to reject a tentative agreement reached in mediation within a certain
period are also scope rules in that they define the range of possible outcomes of the DSD.

33

Id. at 18. See generally, id. at 186-215 for a description of different kinds of rules.
34

Id. at 190. Ostrom provides very general definitions:

Position rules create positions (e.g. member of a legislature or a committee, voter, etc.). Boundary rules affect how
individuals are assigned to or leave positions and how one situation is linked to other situations. Choice rules affect the
assignment of particular action sets to positions. Aggregation rules affect the level of control that individual participants
exercise at a linkage within or across situations. Information rules affect the level of information available in a situation
about actions and the link between actions and outcome linkages. Payoff rules affect the benefits and costs assigned to

outcomes given the actions chosen. Scope rules affect which outcomes must, must not, or may be affected within a
domain.
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4. Conclusion

Lawyers and ADR practitioners are caught in what Ostrom calls a “babbling equilibrium.”*®> We talk
about research results and outcomes in DSD, but we are not using the same language to describe the rules
and norms we study, and thus we cannot share meaning. Before we can talk about the relative justice a
DSD produces, we need to be able to compare designs meaningfully and systematically. Elinor Ostrom’s
work can help lawyers more systematically analyze and compare the implicit rule choices in varying
DSDs. Once we can compare the rules, we can better understand the differences in outcomes that systems
produce.
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The International Forestry Resources and Institutions Research
Program: An Elinor Ostrom Creation

Catherine M. Tucker, Arun Agrawal, Burnell C. Fischer”

Abstract: The International Forestry Resources and Institutes’ (IFRI) Collaborating Research Centers
conduct case studies of specific forests. Through training programs at the University of Michigan,
Indiana University, and the Asian Institute of Technology, IFRI scholars and trainees learn consistent data
collection methods to assure comparability. The data they collect is organized into a unique database that

contains information on more than 250 sites in fifteen countries.

Key words: International Forestry Resources, collaborating research, Indiana, Michigan

1. Overview

The International Forestry Resources and Institutions (IFRI) Research Program examines how
governance arrangements affect forests and the people who depend on them. Founded in 1992 by Elinor
Ostrom at the Workshop in Political Theory and Policy Analysis, the core of the program is a network of
13 active Collaborating Research Centers (CRCs) located in the Americas (Bolivia, Colombia, Guatemala,
Mexico, United States), Africa (Uganda, Kenya, Tanzania, and Ethiopia), and Asia (India, Nepal, and
Thailand). IFRI researchers use the same data collection methods and protocols across diverse forest
types, socio-ecological conditions, and institutional arrangements to ensure that sites can be compared
across space and time (Tucker and Ostrom, 2005; Gibson et al., 2000; Ostrom and Wertime 2000). The
result is a powerful program of knowledge generation and accumulation that builds on a transnational
collaboration to demonstrate the influence of institutional incentives on resource outcomes such as

biodiversity, livelihoods, and carbon storage.

2. Emerging collaborations

IFRI researchers and collaborating centers have added between 15 and twenty new sites each year on the
average since IFRI was founded in 1992. In selected cases, IFRI researchers have returned to the same
sites to develop a better understanding of over time changes in forests and the determinants of such
changes in causal processes and outcomes.

* Industry Canada, Investment Review Division, 235 Queen Street, Room 301B East Tower C.D. Howe Building, Ottawa,
Ontario, CANADA K1A OH5. Tel: +1 613 954 1887; +1 613 952 6184 Fax: +1 613 996 2515 Email: investcan@ic.gc.ca.
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New IFRI CRCs form as researchers who study forest governance decide to pursue IFRI research in their
home countries, and obtain sponsorship from universities or other research-oriented programs and
organizations. Most recently, a new CRC formed in Ethiopia through collaboration between local
researchers and IFRI scholars. It has carried out research in two sites, and held on-site database training in
2009. Currently, the School of Resource and Environmental Management at the College of Finance and
Economics in Guizhou Province, the first in China, has begun the process of starting a new CRC.

3.0 Recent findings

One great strength of the IFRI research program and network lies in its unique approach: develop
systematic case studies by building them around information on common set of approximately
1,000 variables and use the data on these variables for rigorous quantitative analysis as well. As
the number of case studies in the IFRI database has grown, the research program has generated a
large number of quantitative, cross-country analyses — a phenomenon that is rare in comparative
studies of forest management The marriage of qualitative and quantitative approaches allows
for greater confidence in the findings of the IFRI research program when these different
approaches lead to similar inferences.

The IFRI program’s research has tended to focus in particular on the importance of rules and
institutions on resource outcomes, although many of its researchers have shown how local
biophysical, social-economic, political, and other contextual conditions influence outcomes.
Here we focus on IFRI program findings related to rules and institutions.

Through comparative analyses of IFRI study sites, investigators have been able to find patterns
associated with successful, and unsuccessful, forest governance. One of the most significant
findings for forest governance is that monitoring and enforcement are strongly associated with
maintenance of good forest conditions (Agrawal and Yadama 1997, Dietz et al. 2003; Schweik
2000; Banana and Gombya-Ssembajjwe 2000). A comparative study of 178 user groups in 220
IFRI forests showed that forests with regular monitoring were more likely to be in good
condition than those with sporadic monitoring (Gibson et al. 2005). In a related study, local
enforcement was significantly associated with the likelihood of forest regeneration (Chhatre and
Agrawal 2008) across 148 IFRI sites in ten countries, controlling for the influence of other
factors. IFRI research shows that forests can be managed well under a broad range of institutions
and property rights (Ostrom 2005). National political contexts can influence what type of
property rights and institutional arrangements work well for forest management (e.g., Nagendra
2002). For example, communal arrangements are unlikely to succeed under antagonistic legal
frameworks (Tucker et al. 2007). The form of property rights appears to be less critical, however,
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than whether or not local forest users participate in designing the rules. A comparative analysis
of 163 IFRI forests, including public, private, and common property, found that where user
groups had rights to design rules to manage a forest, vegetation density was greater (Hayes 2006).
Comparative analyses also point to the importance of relationships of trust among stakeholders,
perceived benefits from managing forests, and confidence that rule-breakers will face
consequences (Ostrom 2009; Dietz et al. 2003). It appears critical that rules fit the local contexts
(Ghate 2004; Vogt et al. 2006; Dietz and Henry 2008). As a result, IFRI research provides
evidence that no single prescription for forest management applies universally (Ostrom 2007).

4. Expanding influence

IFRI research has also influenced efforts that extend beyond its initial purview. Emerging work on urban
forests at Indiana University is developing a set of data collection protocols modeled after IFRI to
document urban forest structure and institutional dynamics of urban systems — Urban Forestry Resources
and Institutions (UFRI). Initial research has considered street trees in cities as a common-pool resource,
which represents a novel contribution to theory (Fischer and Steed 2008).

Development of a framework for analyzing complex social-ecological systems, currently underway by
Ostrom and her colleagues incorporates insights from IFRI’s large-N studies (Ostrom 2009). IFRI
researchers have begun to explore how local populations and institutions are adapting to climate change,
globalization processes and rapid social transformations, which pose major challenges for forest
management. The dynamism of current IFRI work, as well as the productivity of the ongoing comparative
data collection and analyses, promises to make ongoing contributions to theoretical understanding and
policy implications relevant to designing and forest institutions and resources management.
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Efficiency of the Nigerian Capital Market:
Implications for Investment Analysis and Performance

Sunday Eneojo Samuel and Richard Uzoefuna Oka *

Abstract: This paper appraises the nature and efficiency of the Nigerian capital market and its
implications for investment analysis and performance. It examines the implications of the efficient-market
hypothesis and types and levels of market efficiency. Data was collected using a survey questionnaire. A
multi-stage and random sampling technique was used to select a sample including four categories of
people and firms relevant to the study. Data were analyzed using a Likert scale and descriptive statistics.
The null hypothesis was analyzed using a five-point Likert scale with a 5% error term, and the study
found that information has contributed to the efficiency of the Nigerian capital market to a great extent. It
is therefore suggested that the Nigerian Stock Exchange and the Nigeria Securities and Exchange
Commission should be more purposeful and aggressive in educating and enlightening the investing public
on the workings and technicalities of the market while also committing to continuous training and

retraining of their staff.

Key words: Nigerian capital market, efficient capital market, market efficiency, securities, investment

1. Introduction

Nigeria is a developing country. Its government has severally shown commitments to its socio-
economic advancement through various initiatives and policy documents. The Millennium
Development Goals (MDGs), Vision 20, 20-20, Poverty Alleviation Programme, financial sector
reforms and the Seven Point Agenda are instances of this. However, the success or failure of any
government-led development effort hinges on the soundness of its financial system. In a nutshell,
the financial market is the heartbeat of any market economy, and the capital market is the focal

point of the financial market.

According to Ologunde et al (2006), the capital market is a collection of financial institutions set up for
the granting of medium- and long-term loans. Babalola (2008) is of the opinion that the major
significance of the financial system in any economy is its ability to mobilize savings and to efficiently
intermediate in financial service delivery so as to create liquidity in the economy, minimize information

cost, and create a bridge in assets diversification. Nwankwo (2007) states that a developed local securities

* Sunday Eneojo Samuel and Richard Uzoefuna Oka, Department Of Accounting, Kogi State University, Anyigba, Nigeria. Tel:
+234 8059281392; +234 7063049070 E-mail: aglowsun@yahoo.com, drruoka@yahoo.com.
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market will stabilize the financial sector, entrench competitive spirit within the sector, and effectively

complement the banking sector.

The Nigerian capital market is a veritable instrument for promoting limitless wealth
accumulation through investment (Adepetun, 2008). However, in efficient capital markets,
information is expected to be accurate because security prices react instantaneously to new
information such that there are no opportunities for market participants to achieve abnormal
returns consistently (Hadi, 2006).

The broad objective of this study is to appraise the efficiency of the Nigerian capital market, its

implications for investment analysis and performance. Specifically, the study intends to:

(1) create a clear understanding of the nature of the Nigerian capital market;
(i) determine the efficiency level of the Nigerian capital market;
(iii) make recommendations based on the findings.

The following null hypothesis was formulated and tested:

(1)  Information has not greatly contributed to the efficiency of the Nigerian capital market.

2. Efficiency of the Nigerian Capital Market
2.1. An overview of the Nigerian Capital Market

According to Okwoli and Kpelai (2008), the capital market is the second type of financial market that
provides the facilities for long-term lending and borrowing using securities. This is the market in which
large amounts of money or capital are raised by institutions such as governments and companies for long-

term use (Drummond, 1998).

Capital market activities took place long before the establishment of actual capital markets. According to
Momoh (2008), capital market activities in Nigeria began in 1946 during the introduction of the Ten Year
Development Ordinance, through which 3.25% £300,000 loan stock was issued to the public in units of
£10, with a maturity date of 10-15 years. Mfomiso (2007) states that prior to 1960, virtually all formal
savings were made through the banking sector, with only core capital investments made on behalf of

Nigeria by Britain on the London Stock Exchange.

The first ever capital market in Nigeria was the Lagos Stock Exchange, which began operation in 1961.
However, the first ever ordinary shares to be traded in Nigeria and offered to the public were those of the
Nigeria Cement Company Limited in 1959, followed by the ordinary and preference shares of John Holt
(Liverpool) Investment Company Limited and the ordinary shares of Nigeria Tobacco Company Limited

in 1960 (Areago, 1990). These activities were supervised by the London Stock Exchange (Okwoli and
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Kpelai, 2008). Subsequently, in 1976, the Lagos Stock Exchange was transformed into “The Nigeria
Stock Exchange” following the recommendation of Dr. Pius Okigbo’s committee (Uduehi, 2005).

The Nigerian capital market is categorized into the primary and secondary markets. The primary is the
market for fresh issues. Traded securities are offered through subscription, right issues, offer for sales, by
introduction, and by private placement (Drummond, 1998). The secondary market operates after an issue
has been completed and securities listed in the stock market (Okwoli and Kpelai, 2008). The secondary
market is made up of two exchanges: The Nigeria Stock Exchange and the Abuja Commodities Exchange

(Sanni, 2008).
2.2. Efficient-Market Hypothesis

According to Koijen and Nieuwerburgh (2007), the efficient-market hypothesis implies that capital
markets are efficient with regards to a set of information, thereby rationally reflecting all new information
in securities prices in terms of magnitude and direction of such movements. This means that stock prices
move with the influx of information (McMinn, 2009). Hirschey and Nofsinger (2008) state that the
efficient-market hypothesis is the situation where security prices fully reflect all available information.
That is to say, “if stock and bond markets are perfectly efficient and current prices fully reflect all

available information, then neither buyers nor sellers have an information advantage”.
2.3. Efficient capital market

Efficient capital market is the ability of securities to reflect and incorporate relevant information, almost
instantaneously, in their prices (Pandey, 2005). According to Hadi (2006), an efficient capital market is a
market that is efficient in processing information. Bruce (2008) opined that, efficient capital market is
informational efficiency, which essentially means that market prices adjust instantaneously to new

information that could inform future prices.
2.4. Types of market efficiency

There are three types of market efficiency; they are Operational efficiency, Allocation efficiency and

pricing efficiency.

2.4.1. Operational efficiency: According to Mensah (2003), operational efficiency implies that all
transactions in securities are carried out instantly, correctly, and at a low cost. This may be

promoted through enhancing competition between exchanges for secondary market transaction.

2.4.2. Allocation efficiency: This refers to mechanism which allocates scarce resources to where they

can be most productive.

2.4.3. Pricing efficiency: A market that is price efficient is one in which an investor can only expect to

earn a risk-adjusted returns from an investment as prices move instantaneous and in an unbiased
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manner to any news. A capital market is described as efficient if security prices are timely and
accurately reflects all available information about the current and future likely worth of the assets

(Adelegan, 2008).

2.5. Levels of market efficiency

Robert (1991) identifies the followings as the three levels of market efficiency: weak form, semi-strong

form and strong form.

2.5.1.

2.5.2.

2.5.3.

Weak form efficiency: Okwoli and Kpelai (2008) defined weak form efficiency as a situation
where the security prices reflect all the past information as reported by the press. It is therefore,
not possible for an investor to predict future security price by analyzing historical prices, and
achieve a performance (return) better than the stock market index. It is so because the capital
market has no memory, and the stock market index has already incorporated past information
about the security prices in the market price (Pandey, 2005).

Semi-strong efficiency: This level of efficiency assumes that all publicly available information
about a given security has been accurately factored into the present price of that security (Russel
and Violet, 2002). Okwoli and Kpelai (2008) looked at semi-strong efficiency as a situation
where the security prices reflect not only past information but all other published information.
Strong-form efficiency: This is a situation where the security prices reflect not only public
information but all information that can be acquired by painstaking analysis of the company and
the security (Okwoli and Kpelai, 2008). According to Pandey (2005), in strong-form efficiency,

the security prices reflect all published and unpublished, public and private information.

2.6. Implications of the efficient-market hypothesis

The concept of market efficiency has a number of implications for three categories of persons. These are

the investing community, the corporate world and the regulatory authorities (Mensah, 2003).

2.6.1. For investors:

2.6.2.

e Both technical and fundamental analyses are meaningless.

e Rationality demands that an investor hold a well-diversified portfolio.

e It is necessary for high investor networks to demand for timely release of adequate
information in order to steer the market towards semi-strong form efficiency.

For companies:

e Emphasize substance over form
e It is pointless to fine tune the timing of new issues
e Consider prices of own stocks as an indication of market perception of virility or a lack

of it.
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2.6.3. For regulators

Professional accounting bodies and capital market regulations should be geared towards boosting
investors’ confidence through the prevention of insider trading; protection of investors from abuse;

minimizing systematic risk; enthronement of fairness; and enhancing market efficiency.

2.7. Methodology

A survey research method was used for the study. The instrument for data collection was the
questionnaire. Fixed response questions were put forward to the respondents as data collected from such

facilitates data analysis and estimation of the validity and reliability indices of the instrument.

A multi-stage sampling technique was used to select four categories of people and firms relevant to the
study. They are professional accountants, stock broking firms, the Nigeria Stock Exchange and
Academicians. A random sampling technique was later used to select ten staff from stock broking firm,
twenty from Nigerian Stock Exchange, fifteen from Professional Accountants and thirty from the

academia making a total sample size of seventy-five.

The analytical tools used in analyzing the data collected for the study include the descriptive statistics and
Likert Scale. The descriptive statistical tools used were frequency distribution percentages and tables. The
null hypothesis was analyzed on a five-point Likert scale measuring the extent information has

contributed to the efficiency of the Nigeria capital market.
The formula for Likert Scale is (D FX)/N
Where Y FX = weighted sum of frequencies and N = Total response.
The mean point of scale is (3. X)/n
Where > X = sum of nominal value and n= Number of response categories
The cut-off point = mean + e, Where e = error term i.e. 0.05.

2.8. Data Analysis and Results
Data collected via the questionnaire are analyzed bellow:

Table 1.1 below shows the frequency distribution of respondents’ view on the efficiency of the

Nigerian capital market.

Table 1.1. Efficiency of the Nigerian capital market

Responses Frequency Percentage

Yes 40 53
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No 35 47

Total 75 100

Source: Field survey, 2009.

From Table 1.1 above, 53% of the respondents said the Nigerian capital market is efficient while 47%

said it is not.

Table 1.2. below shows the frequency distribution of respondents’ view on the level of efficiency of the

Nigerian capital market.

Table 1.2. Level of efficiency of Nigerian Capital Market.

Level Frequency Percentage
Weak form 51 68

Semi strong form 15 20

Strong form 9 12

Total 75 100

Source: Field survey, 2009

From Table 1.2. above, 68% of the respondents are of the opinion that the level of efficient of the Nigeria
capital market is weak form, while 20% and 12% of the respondents said it is semi-strong form and strong

form respectively.
2.9. Test of hypothesis
Ho: Information has not contributed to the efficiency of the Nigerian Capital Market to a great extent.

Table 1.3. below shows the calculation of figures to determine the extent information has contributed to

the efficiency of the Nigerian Capital Market using Likert-Scale.

Table 1.3. Calculation of figures using Likert Scale

Responses Frequency (F) Scale (X) FX
To a very great extent 29 5 145
To a great extent 35 4 140
Undecided 4 3 12
To no extent 7 2 14
To no extent at all 0 1 0
Total 75 15 311

Source: Field survey, 2009
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Mean point = (3 FX)/N =311/45 =4.15
Mean point of scale = (3. X)/N =15/5=3.00

Cut off point = Mean + ¢ = 3.00 + 0.05 =3.05

To determine the extent to which information has contributed to the efficiency of the Nigerian capital

market, a five-point Likert scale of rating responses was used. The mean point of the responses is 4.15

and the cut off point is 3.05. The decision rule is that where the calculated mean point is above the cut off

point, it is regarded as effective; while below, reverse is the case. The calculated mean point of 4.15 is

greater than the cut off point of 3.05. Therefore, the null hypothesis is hereby rejected. That is,

information has contributed to the efficiency of the Nigerian capital market to a great extent.

3. Conclusion

The following conclusions were reached from the findings of the study:

(1) The results of the study are consistent with the reports of Adelegan (2008) which disclosed that the

Nigerian capital market is in the weak form level of efficiency. This is premised on the following:

Operations of the market are not transparent. There are instances of insider trading, deception,
complacency by NSE officials in enforcing rules, delay in issuance of certificates and in
dividend declaration, exploitative fees by brokers, and other market makers (Anonymous, 2008).
There are instances of stock overvaluation and ‘cooked’ accounting books as in the case of
Cadbury Nigeria Plc (Oluba, 2008; Ryan, 2006)

(i1) Information has a positive effect on the efficiency of the Nigerian capital market. A market is said

to be efficient when security prices fully reflect all available information. This means that the

price of stocks moves with the influx of information.

(ii1) An efficient market holds profound implications for investors, companies and regulators.

The following recommendations are capable of enhancing the efficiency of the Nigerian capital market:

(1)

(i)

(iii)
(iv)

The Nigerian stock exchange and Securities and Exchange Commission should be more
purposeful and aggressive in educating and enlightening the investing public on the workings
and technicalities of the market.

Institutional investors and stock broking firms should be more committed to continuous
training and re-training of their staff.

SEC should ensure that its rules are adequate, relevant and up-to-date.

Institutional investors and stock broking firms should invest more in information technology

apparatus.
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Investment Canada Act: An Act Respecting Investment in Canada

Invest Canada”

Abstract: The Investment Canada Act (the Act) is to provide for the review of significant investments in
Canada by non-Canadians in order to ensure benefit to Canada. The legislation describing the ‘review
function” and associated rules is complex, and as such, this document is intended to serve as an
introduction to the Act, describing its key features. It is intended to help investors and others to
understand how non-Canadian investors are to respond to the Act’s requirements. However, it is only a
general guide. It does not include all of the details found in the Act, and is not intended to express a legal
opinion of the Government of Canada as to the interpretation of the Act, nor is it bound by its content. For
the application of the Act to a particular situation, the reader is advised to consult the specific provisions
of the Act and to obtain appropriate legal counsel.

Key words: investment, Canada, Act, legislation, regulation

20th June, 1985
Short Title
1. This Act may be cited as the Investment Canada Act.
Purpose
Purpose of Act

2. Recognizing that increased capital and technology would benefit Canada, the purpose of this Act is to
encourage investment in Canada by Canadians and non-Canadians that contributes to economic growth
and employment opportunities and to provide for the review of significant investments in Canada by non-
Canadians in order to ensure such benefit to Canada.

Definitions
3. In this Act,

"Agency" [Repealed, 1995, c. 1, s. 45]

* Industry Canada, Investment Review Division, 235 Queen Street, Room 301B East Tower C.D. Howe Building, Ottawa,
Ontario, CANADA K1A OH5. Tel: +1 613 954 1887; +1 613 952 6184 Fax: +1 613 996 2515 Email: investcan@ic.gc.ca.
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"assets" «actifs»

"assets" includes tangible and intangible property of any value;

"business" «entreprise»

"business” includes any undertaking or enterprise capable of generating revenue and carried on in
anticipation of profit;

"Canada" «Canada»

"Canada" includes the exclusive economic zone of Canada and the continnental shelf of Canada

"Canadian" «Canadien»

"Canadian" means

(a) a Canadian citizen,

(b) a permanent resident within the meaning of subsection 2(1) of the the Immigration and Refugee
Protection Act who has been ordinarily resident in Canada for not more than one year after the time at
which he first became eligible to apply for Canadian citizenship,

(c) a Canadian government, whether federal, provincial or local, or an agency thereof, or

(d) an entity that is Canadian-controlled, as determined pursuant to subsection 26(1) or (2) and in respect
of which no determination or declaration has been made under subsection 26(2.1) or (2.2);

"Canadian business™ «entreprise canadienne»

"Canadian business" means a business carried on in Canada that has

(a) a place of business in Canada,

(b) an individual or individuals in Canada who are employed or self-employed in connection with the
business, and

(c) assets in Canada used in carrying on the business;
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"corporation™ «personne morale»

""corporation™ means a body corporate with or without share capital,
"Director" «directeur»

"Director” means the Director of Investments appointed under section 6;
"entity" «unité»

"entity" means a corporation, partnership, trust or joint venture;

"joint venture™ «coentreprise»

"joint venture™ means an association of two or more persons or entities, where the relationship among
those associated persons or entities does not, under the laws in force in Canada, constitute a corporation, a
partnership or a trust and where, in the case of an investment to which this Act applies, all the undivided
ownership interests in the assets of the Canadian business or in the voting interests of the entity that is the
subject of the investment are or will be owned by all the persons or entities that are so associated,;

"Minister" «ministre»

"Minister" means such member of the Queen's Privy Council for Canada as is designated by the Governor
in Council as the Minister for the purposes of this Act;

"new Canadian business" «nouvelle entreprise canadienne»

"new Canadian business”, in relation to a non-Canadian, means a business that is not already being
carried on in Canada by the non-Canadian and that, at the time of its establishment,

(a) is unrelated to any other business being carried on in Canada by that non-Canadian, or

(b) is related to another business being carried on in Canada by that non-Canadian but falls within a
prescribed specific type of business activity that, in the opinion of the Governor in Council, is related to
Canada’s cultural heritage or national identity;

"non-Canadian" «non-Canadien»
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"non-Canadian™ means an individual, a government or an agency thereof or an entity that is not a
Canadian;

"own" «propriétaire»

"own" means beneficially own;

"person"' «personne»

"person” means an individual, a government or an agency thereof or a corporation;

"prescribed"

Version anglaise seulement

"prescribed" means prescribed by the regulations made pursuant to this Act;

"voting group" «groupement de votants»

"voting group” means two or more persons who are associated with respect to the exercise of rights
attached to voting interests in an entity by contract, business arrangement, personal relationship, common
control in fact through the ownership of voting interests, or otherwise, in such a manner that they would
ordinarily be expected to act together on a continuing basis with respect to the exercise of those rights;

"voting interest" «intérét avec droit de vote»

"voting interest", with respect to

(a) a corporation with share capital, means a voting share,

(b) a corporation without share capital, means an ownership interest in the assets thereof that entitles the
owner to rights similar to those enjoyed by the owner of a voting share, and

(c) a partnership, trust or joint venture, means an ownership interest in the assets thereof that entitles the
owner to receive a share of the profits and to share in the assets on dissolution;

"voting share" «action avec droit de vote»
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"voting share™ means a share in the capital of a corporation to which is attached a voting right ordinarily
exercisable at meetings of shareholders of the corporation and to which is ordinarily attached a right to
receive a share of the profits, or to share in the assets of the corporation on dissolution, or both.

R.S., 1985, c. 28 (1st Supp.), s. 3; 1993, c. 35, s. 1; 1995, c. 1, 5. 45.

Part I Organization and Mandate
Minister

Role of Minister
4. The Minister is responsible for the administration of this Act.
R.S., 1985, c. 28 (1st Supp.), s. 4; 1995, c. 1, s. 46.
Duties and powers of Minister
5. (1) The Minister shall
(a) to (e) [Repealed, 1995, c. 1, s. 47]
(F) ensure that the notification and review of investments are carried out in accordance with this Act; and
(9) perform all other duties required by this Act to be performed by the Minister.
Other powers
(2) In exercising the Minister's powers and performing his duties under this Act, the Minister

(a) shall, where appropriate, make use of the services and facilities of other departments, branches or
agencies of the Government of Canada;

(b) may, with the approval of the Governor in Council, enter into agreements, for the purposes of this Act,
with the government of any province or any agency thereof, or with any other entity or person, and may
make disbursements up to an amount equal to the aggregate of the amounts to be contributed by all parties
to the agreement, even before those amounts have been contributed; and
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(c) may consult with, and organize conferences of, representatives of industry and labour, provincial and
local authorities and other interested persons.

R.S., 1985, c. 28 (1st Supp.), s. 5; 1993, c. 35, s. 2; 1995, c. 1, s. 47.
Director of Investments
Director of Investments

6. The Minister may appoint an officer, to be known as the Director of Investments, to advise and assist
the Minister in exercising the Minister's powers and performing the Minister's duties under this Act.

R.S., 1985, c. 28 (1st Supp.), s. 6; 1995, c. 1, s. 48.

7.10 9. [Repealed, 1995, c. 1, s. 48]

Part Il Exemptions
Exempt transactions
10. (1) This Act does not apply to

(a) the acquisition of voting shares or other voting interests by any person in the ordinary course of that
person's business as a trader or dealer in securities;

(b) the acquisition of voting interests by any person in the ordinary course of a business carried on by that
person that consists of providing, in Canada, venture capital on terms and conditions not inconsistent with
such terms and conditions as may be fixed by the Minister;

(c) the acquisition of control of a Canadian business in connection with the realization of security granted
for a loan or other financial assistance and not for any purpose related to the provisions of this Act;

(d) the acquisition of control of a Canadian business for the purpose of facilitating its financing and not
for any purpose related to the provisions of this Act on the condition that the acquirer divest himself of
control within two years after it is acquired or within such longer period as is approved by the Minister;
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(e) the acquisition of control of a Canadian business by reason of an amalgamation, a merger, a
consolidation or a corporate reorganization following which the ultimate direct or indirect control in fact
of the Canadian business, through the ownership of voting interests, remains unchanged,;

(F) the acquisition of control of a Canadian business carried on by an agent of Her Majesty in right of
Canada or a province or by a Crown corporation within the meaning of the Financial Administration Act;

(9) the acquisition of control of a Canadian business carried on by a corporation the taxable income of
which is exempt from tax under Part | of the Income Tax Act by virtue of paragraph 149(1)(d) of that Act;

(h) any transaction to which section 522 of the Bank Act applies;

(i) the involuntary acquisition of control of a Canadian business on the devolution of an estate or by
operation of law;

(j) the acquisition of control of a Canadian business by

(i) an insurance company incorporated in Canada that is a company or a provincial company to which the
Insurance Companies Act applies, on the condition that the gross investment revenue of the company
from the Canadian business is included in computing the income of the company under subsection 138(9)
of the Income Tax Act,

(ii) a non-resident insurance company the insurance of risks in Canada by which has been approved by
order of the Superintendent of Financial Institutions under Part XIII of the Insurance Companies Act, on
the condition that the gross investment revenue of the company from the Canadian business is included in
computing the income of the company under subsection 138(9) of the Income Tax Act and the voting
interests of the entity carrying on the Canadian business, or the assets used in carrying on the Canadian
business, are vested in trust under that Part, or

(iii) a corporation incorporated in Canada, all the issued voting shares of which, other than the qualifying
voting shares of directors, are owned by an insurance company described in subparagraph (i) or (ii) or by
a corporation controlled directly or indirectly through the ownership of voting shares by such an
insurance company, on the condition that, in the case of an insurance company described in subparagraph
(i), the voting interests of the entity carrying on the Canadian business, or the assets used in carrying on
the Canadian business, are vested in trust under Part XI1I1 of the Insurance Companies Act; and
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(k) the acquisition of control of a Canadian business the revenue of which is generated from farming
carried out on the real property acquired in the same transaction.

Where condition not complied with

(2) Where any condition referred to in paragraph (1)(d) or (j) is not complied with, the exemption under
that paragraph does not apply and the transaction referred to in that paragraph is subject to this Act as if it
had never been exempt.

R.S., 1985, c. 28 (1st Supp.), s. 10; 1991, c. 46, s. 600, c. 47, s. 735.

Part 111 Notification
Investments subject to notification
11. The following investments by non-Canadians are subject to notification under this Part:
(a) an investment to establish a new Canadian business; and

(b) an investment to acquire control of a Canadian business in any manner described in subsection 28(1),
unless the investment is reviewable pursuant to section 14.

Notice of investment

12. Where an investment is subject to notification under this Part, the non-Canadian making the
investment shall, at any time prior to the implementation of the investment or within thirty days thereafter,
in the manner prescribed, give notice of the investment to the Director providing such information as is
prescribed.

R.S., 1985, c. 28 (Lst Supp.), s. 12; 1995, c. 1, s. 50.

Receipt

13. (1) Where a notice given under section 12 provides all the required information or reasons for the
inability to provide any part of the required information, or where the notice is completed pursuant to
subsection (2), the Director shall forthwith send a receipt to the non-Canadian that gave the notice
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(a) certifying the date on which

(i) the complete notice given under section 12 was received by the Director, or

(ii) the information required to complete the notice was received by the Director pursuant to subsection
(2); and

(b) advising the non-Canadian that

(i) the investment is not reviewable, or

(ii) unless the Director sends the non-Canadian a notice for review pursuant to section 15 within twenty-
one days after the certified date referred to in paragraph (a), the investment is not reviewable.

Incomplete notice

(2) Where a notice given under section 12 is incomplete, the Director shall forthwith send a notice to the
non-Canadian that gave the notice under that section, specifying the information required to complete the
notice under section 12 and requesting that the information be provided to the Director in order to
complete that notice.

Where investment not reviewable

(3) An investment in respect of which a receipt is sent under subsection (1) is not reviewable if

(a) the information provided by the non-Canadian and relied on by the Director in sending the receipt is
accurate; and

(b) in a case where the receipt contains the advice referred to in subparagraph (1)(b)(ii), no notice for
review is sent to the non-Canadian pursuant to section 15 within twenty-one days after the certified date
referred to in paragraph (1)(a).

R.S., 1985, c. 28 (Lst Supp.), s. 13; 1995, c. 1, s. 50.

Part IV Review

Reviewable investments
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14. (1) The following investments by non-Canadians are reviewable under this Part:

(a) an investment to acquire control of a Canadian business in any manner described in paragraph 28(1)(a),
(b) or (c), where the limits set out in subsection (3) apply;

(b) an investment to acquire control of a Canadian business in the manner described in subparagraph
28(1)(d)(i), where the limits set out in subsection (3) apply;

(c) an investment to acquire control of a Canadian business in the manner described in subparagraph
28(1)(d)(ii), where the circumstances described in subsection (2) and the limits set out in subsection (3)
apply; and

(d) an investment to acquire control of a Canadian business in the manner described in subparagraph
28(1)(d)(ii), where the circumstances described in subsection (2) do not apply and the limits set out in
subsection (4) apply.

Circumstances

(2) The circumstances referred to in paragraphs (1)(c) and (d) are that the value, calculated in the manner
prescribed, of the assets of the entity carrying on the Canadian business, and of all other entities in
Canada, the control of which is acquired, directly or indirectly, amounts to more than fifty per cent of the
value, calculated in the manner prescribed, of the assets of all entities the control of which is acquired,
directly or indirectly, in the transaction of which the acquisition of control of the Canadian business forms
a part.

Limits

(3) An investment described in paragraph (1)(a), (b) or (c) is reviewable under this Part where the value,
calculated in the manner prescribed, of

(a) the assets acquired, in the case where control of a Canadian business is acquired in the manner
described in paragraph 28(1)(c), or

(b) the assets of the entity carrying on the Canadian business, and of all other entities in Canada, the
control of which is acquired, directly or indirectly, in the case where control of a Canadian business is
acquired in the manner described in paragraph 28(1)(a), (b) or (d),

is five million dollars or more.
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Limits

(4) An investment described in paragraph (1)(d) is reviewable under this Part where the value, calculated
in the manner prescribed, of the assets of the entity carrying on the Canadian business, and of all other
entities in Canada, the control of which is acquired, directly or indirectly, is fifty million dollars or more.

14.01 and 14.02 [Repealed, 1994, c. 47, s. 132]

14.03 [Repealed, 1994, c. 47, s. 133]

Limits for WTO investors

14.1 (1) Notwithstanding the limits set out in subsection 14(3), an investment described in paragraph
14(1)(a), (b) or (c) by

(a) a WTO investor, or

(b) a non-Canadian, other than a WTO investor, where the Canadian business that is the subject of the
investment is, immediately prior to the implementation of the investment, controlled by a WTO investor,

is reviewable pursuant to section 14 only where the value, calculated in the manner prescribed, of the
assets described in paragraph 14(3)(a) or (b), as the case may be, is equal to or greater than the applicable
amount determined pursuant to subsection (2).

Amount for subsequent years

(2) For the purposes of subsection (1), the amount for any year shall be determined by the Minister in
January of that year by rounding off to the nearest million dollars the amount arrived at by using the

formula:
Current Nominal GDP at Market Prices
Previous Year Nominal GDP at Market Prices
multiplied by amount determined for previous year
where
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"Current Nominal GDP at Market Prices” means the average of the Nominal Gross Domestic Products at
market prices for the most recent four consecutive quarters; and

"Previous Year Nominal GDP at Market Prices" means the average of the Nominal Gross Domestic
Products at market prices for the four consecutive quarters for the comparable period in the year
preceding the year used in calculating the Current Nominal GDP at Market Prices.

Publication in Canada Gazette

(3) As soon as possible after determining the amount for any particular year, the Minister shall publish the
amount in the Canada Gazette.

Investments not reviewable

(4) Notwithstanding paragraph 14(1)(d), an investment described in that paragraph by

(a) a WTO investor, or

(b) a non-Canadian, other than a WTO investor, where the Canadian business that is the subject of the
investment is, immediately prior to the implementation of the investment, controlled by a WTO investor,

that is implemented after this section comes into force is not reviewable pursuant to section 14.

Exceptions

(5) This section does not apply in respect of an investment to acquire control of a Canadian business that

(a) engages in the production of uranium and owns an interest in a producing uranium property in Canada;

(b) provides any financial service;

(c) provides any transportation service, as that expression may be defined by the regulations; or

(d) is a cultural business.

Definitions

(6) In this section and section 14.2,
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"controlled by a WTO investor" «sous le contréle d'un investisseur OMC»

"controlled by a WTO investor", with respect to a Canadian business, means, notwithstanding subsection
28(2),

(a) the ultimate direct or indirect control in fact of the Canadian business by a WTO investor through the
ownership of voting interests, or

(b) the ownership by a WTO investor of all or substantially all of the assets used in carrying on the
Canadian business;

"cultural business" «entreprise culturelle»
"cultural business" means a Canadian business that carries on any of the following activities, namely,

(a) the publication, distribution or sale of books, magazines, periodicals or newspapers in print or machine
readable form, other than the sole activity of printing or typesetting of books, magazines, periodicals or
newspapers,

(b) the production, distribution, sale or exhibition of film or video recordings,
(c) the production, distribution, sale or exhibition of audio or video music recordings,
(d) the publication, distribution or sale of music in print or machine readable form, or

(e) radio communication in which the transmissions are intended for direct reception by the general public,
any radio, television and cable television broadcasting undertakings and any satellite programming and
broadcast network services;

"financial institution" «institution financiere»

"financial institution” means any entity authorized to do business under the laws applicable to a WTO
Member or any of its political subdivisions relating to financial institutions, as defined by the laws
applicable to that WTO Member or any of its political subdivisions, and includes a holding company
thereof;

"financial service" «service financier»
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"financial service" means a service of a financial nature offered by a financial institution excluding the
underwriting and selling of insurance policies;

"WTO Agreement" «Accord sur I'OMC»

"WTO Agreement" has the meaning given to the word "Agreement" by subsection 2(1) of the World
Trade Organization Agreement Implementation Act;

"WTO investor" «investisseur OMC»
"WTO investor" means

(a) an individual, other than a Canadian, who is a national of a WTO Member or who has the right of
permanent residence in relation to that WTO Member,

(b) a government of a WTO Member, whether federal, state or local, or an agency thereof,

(c) an entity that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1) or (2),
and that is a WTO investor-controlled entity, as determined in accordance with subsection (7),

(d) a corporation or limited partnership

(i) that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1),
(i) that is not a WTO investor within the meaning of paragraph (c),

(iii) of which less than a majority of its voting interests are owned by WTO investors,
(iv) that is not controlled in fact through the ownership of its voting interests, and

(v) of which two thirds of the members of its board of directors, or of which two thirds of its general
partners, as the case may be, are any combination of Canadians and WTO investors,

(e) a trust
(i) that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1) or (2),

(i) that is not a WTO investor within the meaning of paragraph (c),
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(iii) that is not controlled in fact through the ownership of its voting interests, and

(iv) of which two thirds of its trustees are any combination of Canadians and WTO investors, or

(F) any other form of business organization specified by the regulations that is controlled by a WTO
investor;

"WTO Member" «membre de I'OMC»

"WTO Member" means a Member of the World Trade Organization established by Article | of the WTO
Agreement.

Interpretation

(7) For the purposes only of determining whether an entity is a "WTO investor-controlled entity™ under
paragraph (c) of the definition "WTO investor" in subsection (6),

(a) subsections 26(1) and (2) and section 27 apply and, for that purpose,

(i) every reference in those provisions to "Canadian" or "Canadians" shall be read and construed as a
reference to "WTO investor" or "WTO investors", respectively,

(i) every reference in those provisions to "non-Canadian” or "non-Canadians™ shall be read and construed
as a reference to "non-Canadian, other than a WTO investor,"” or "non-Canadians, other than WTO
investors,” respectively, except for the reference to “"non-Canadians” in subparagraph 27(d)(ii), which
shall be read and construed as a reference to "not WTO investors",

(iii) every reference in those provisions to "Canadian-controlled” shall be read and construed as a
reference to "WTO investor-controlled”, and

(iv) the reference in subparagraph 27(d)(i) to "Canada" shall be read and construed as a reference to "a
WTO Member"; and

(b) where two persons, one being a Canadian and the other being a WTO investor, own equally all of the
voting shares of a corporation, the corporation is deemed to be WTO investor-controlled.

1988, c. 65, s. 135; 1993, c. 35, s. 3; 1994, c. 47, s. 133.
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Regulations

14.2 The Governor in Council may make such regulations as the Governor in Council deems necessary
for carrying out the purposes and provisions of section 14.1, including regulations defining the expression
"transportation service" for the purposes of paragraph 14.1(5)(c).

1988, c. 65, s. 135; 1994, c. 47, s. 133.

Other reviewable investments

15. An investment subject to notification under Part Il that would not otherwise be reviewable is
reviewable under this Part if

(@) it falls within a prescribed specific type of business activity that, in the opinion of the Governor in
Council, is related to Canada's cultural heritage or national identity; and

(b) within twenty-one days after the certified date referred to in paragraph 13(1)(a)

(i) the Governor in Council, where the Governor in Council considers it in the public interest on the
recommendation of the Minister, issues an order for the review of the investment, and

(i) the Director sends the non-Canadian making the investment a notice for review.

R.S., 1985, c. 28 (1st Supp.), s. 15; 1995, c. 1, s. 50.

Prohibition

16. (1) A non-Canadian shall not implement an investment reviewable under this Part unless the
investment has been reviewed under this Part and the Minister is satisfied or is deemed to be satisfied that
the investment is likely to be of net benefit to Canada.

Exceptions

(2) Subsection (1) does not apply

(a) where the Minister has sent a notice to a non-Canadian making an investment to the effect that the
Minister is satisfied that a delay in implementing the investment would result in undue hardship to the
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non-Canadian or would jeopardize the operations of the Canadian business that is the subject of the

investment;

(b) to an investment made through an acquisition referred to in subparagraph 28(1)(d)(ii); or

(c) to an investment reviewable pursuant to section 15.

Application

17. (1) Where an investment is reviewable under this Part, the non-Canadian making the investment shall,
in the manner prescribed, file an application with the Director containing such information as is
prescribed.

When application must be filed

(2) The application required by subsection (1) shall be filed

(a) subject to paragraph (b), in the case of an investment reviewable pursuant to section 14, at any time
prior to the implementation of the investment;

(b) in the case of an investment made through an acquisition referred to in subparagraph 28(1)(d)(ii) or an
investment with respect to which a notice referred to in paragraph 16(2)(a) has been sent, at any time
prior to the implementation of the investment or within thirty days thereafter; or

(c) in the case of an investment reviewable pursuant to section 15, forthwith on receipt of a notice for
review referred to in subparagraph 15(b)(ii).

R.S., 1985, c. 28 (Lst Supp.), s. 17; 1995, c. 1, s. 50.

Receipt

18. (1) Where an application filed under section 17 contains all the required information or reasons for the
inability to provide any part of the information, or where the application is completed pursuant to
subsection (2) or is deemed to be complete pursuant to subsection (3), the Director shall forthwith send a
receipt to the applicant, certifying the date on which

(a) the complete application filed under section 17 was received by the Director;

68



Investment Canada Act: An Act Respecting Investment in Canada

(b) the information required to complete the application was received by the Director pursuant to
subsection (2); or

(c) the application was deemed to be complete pursuant to subsection (3).

Incomplete application

(2) Where an application filed under section 17 is incomplete, the Director shall send a notice to the
applicant specifying the information required to complete the application and requesting that that
information be provided to the Director in order to complete the application.

Where application deemed complete

(3) Where the Director does not, within fifteen days after an application under section 17 has been
received by the Director, send a receipt under subsection (1) or a notice under subsection (2), the
application is deemed to be complete as of the date the application was received by the Director.

R.S., 1985, c. 28 (Lst Supp.), s. 18; 1995, c. 1, s. 50.

Matters to be referred to Minister

19. The Director shall refer to the Minister, for the purposes of section 21, any of the following material
received by the Director in the course of the review of an investment under this Part:

(a) the information contained in the application filed under section 17 and any other information
submitted by the applicant;

(b) any information submitted to the Director by the person or entity from whom or which control of the
Canadian business is being or has been acquired;

(c) any written undertakings to Her Majesty in right of Canada given by the applicant; and

(d) any representations submitted to the Director by a province that is likely to be significantly affected by
the investment.

R.S., 1985, c. 28 (Lst Supp.), s. 19; 1995, c. 1, s. 50.

Factors
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20. For the purposes of section 21, the factors to be taken into account, where relevant, are

(a) the effect of the investment on the level and nature of economic activity in Canada, including, without
limiting the generality of the foregoing, the effect on employment, on resource processing, on the
utilization of parts, components and services produced in Canada and on exports from Canada;

(b) the degree and significance of participation by Canadians in the Canadian business or new Canadian
business and in any industry or industries in Canada of which the Canadian business or new Canadian
business forms or would form a part;

(c) the effect of the investment on productivity, industrial efficiency, technological development, product
innovation and product variety in Canada;

(d) the effect of the investment on competition within any industry or industries in Canada;

(e) the compatibility of the investment with national industrial, economic and cultural policies, taking into
consideration industrial, economic and cultural policy objectives enunciated by the government or
legislature of any province likely to be significantly affected by the investment; and

(F) the contribution of the investment to Canada's ability to compete in world markets.

Net benefit

21. (1) Subject to sections 22 and 23, the Minister shall, within forty-five days after the certified date
referred to in subsection 18(1), send a notice to the applicant that the Minister, having taken into account
any information, undertakings and representations referred to the Minister by the Director pursuant to
section 19 and the relevant factors set out in section 20, is satisfied that the investment is likely to be of
net benefit to Canada.

Where Minister deemed to be satisfied

(2) Subject to sections 22 and 23, where the Minister does not send a notice under subsection (1) within
the forty-five day period referred to in that subsection, the Minister is deemed to be satisfied that the
investment is likely to be of net benefit to Canada and shall send a notice to that effect to the applicant.

R.S., 1985, c. 28 (1st Supp.), s. 21; 1995, c. 1, s. 50.

Extension period
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22. (1) Where the Minister is unable to complete the consideration of an investment within the forty-five
day period referred to in subsection 21(1), the Minister shall, within that period, send a notice to that
effect to the applicant and the Minister shall, within thirty days from the date of the sending of the notice
or within such further period as may be agreed on by the applicant and the Minister, complete the
consideration of the investment.

Notice

(2) If, within the thirty day period referred to in subsection (1) or such further period as is agreed on
pursuant to that subsection, the Minister is satisfied that the investment is likely to be of net benefit to
Canada, the Minister shall, within that period, send a notice to that effect to the applicant.

Where Minister deemed to be satisfied

(3) Subject to section 23, where the Minister does not send a notice under subsection (2) within the period
referred to in that subsection, the Minister is deemed to be satisfied that the investment is likely to be of
net benefit to Canada and shall send a notice to that effect to the applicant.

Notice of right to make representations and submit undertakings

23. (1) Where the Minister is not satisfied, within the forty-five day period referred to in subsection 21(1)
or within any extension period referred to in subsection 22(1), that an investment is likely to be of net
benefit to Canada, the Minister shall send a notice to that effect to the applicant, advising the applicant of
his right to make representations and submit undertakings within thirty days from the date of the notice or
within such further period as may be agreed on by the applicant and the Minister.

Representations and undertakings

(2) Where, after receipt of the notice referred to in subsection (1), the applicant advises the Minister that
he wishes to make representations or submit undertakings, the Minister shall afford the applicant a
reasonable opportunity, within the period referred to in subsection (1) for so doing, to make
representations in person or by an agent and to give undertakings to Her Majesty in right of Canada, as
the applicant sees fit.

Net benefit

(3) On the expiration of the period referred to in subsection (1) for making representations and submitting
undertakings, the Minister shall, in the light of any such representations and undertakings and having
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regard to the matters to be taken into account under subsection 21(1), forthwith send a notice to the
applicant

(a) that the Minister is satisfied that the investment is likely to be of net benefit to Canada; or
(b) confirming that the Minister is not satisfied that the investment is likely to be of net benefit to Canada.
Divestiture

24. (1) On receipt of a notice under paragraph 23(3)(b), the applicant shall not implement the investment
to which the notice relates or, if the investment has been implemented, shall divest himself of control of
the Canadian business that is the subject of the investment.

(1.1) to (1.3) [Repealed, 1994, c. 47, s. 134]
Authority to purchase cultural business

(2) Notwithstanding section 90 of the Financial Administration Act, where a NAFTA investor is, pursuant
to a review under this Part, required to divest control of a cultural business, as defined in subsection
14.1(6), that has been acquired in the manner described in subparagraph 28(1)(d)(ii), where the
circumstances described in subsection 14(2) do not apply, Her Majesty in right of Canada may acquire all
or part of the cultural business and dispose of all or any part of the cultural business so acquired.

Designation of agent

(3) For the purposes of subsection (2), the Governor in Council may, on the recommendation of the
Minister and the Treasury Board, by order, designate any Minister of the Crown in right of Canada, or
any Crown corporation within the meaning of the Financial Administration Act, to act as agent on behalf
of Her Majesty with full authority to do all things necessary, subject to such terms and conditions not
inconsistent with the obligations of the parties to the NAFTA Agreement under Article 2106 of the
Agreement, as the Governor in Council considers appropriate.

Definitions
(4) In this section,

"controlled by a NAFTA investor" «sous le contréle d'un investisseur ALENA»
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"controlled by a NAFTA investor”, with respect to a Canadian business, means, notwithstanding
subsection 28(2),

(a) the ultimate direct or indirect control in fact of the Canadian business by a NAFTA investor through
the ownership of voting interests, or

(b) the ownership by a NAFTA investor of all or substantially all of the assets used in carrying on the
Canadian business;

"NAFTA Agreement" «Accord ALENA»

"NAFTA Agreement” has the meaning given to the word "Agreement" by the North American Free
Trade Agreement Implementation Act;

"NAFTA country" «pays ALENA»

"NAFTA country" means a country that is a party to the NAFTA Agreement;
"NAFTA investor" «investisseur ALENA»

"NAFTA investor" means

(a) an individual, other than a Canadian, who is a national as defined in Article 201 of the NAFTA
Agreement,

(b) a government of a NAFTA country, whether federal, state or local, or an agency thereof,

(c) an entity that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1) or (2),
and that is a NAFTA investor-controlled entity, as determined in accordance with subsection (5),

(d) a corporation or limited partnership

(i) that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1),
(i) that is not a NAFTA investor within the meaning of paragraph (c),

(iii) of which less than a majority of its voting interests are owned by NAFTA investors,

(iv) that is not controlled in fact through the ownership of its voting interests, and
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(v) of which two thirds of the members of its board of directors, or of which two thirds of its general
partners, as the case may be, are any combination of Canadians and NAFTA investors,

(e) a trust

(i) that is not a Canadian-controlled entity, as determined pursuant to subsection 26(1) or (2),

(ii) that is not a NAFTA investor within the meaning of paragraph (c),

(iii) that is not controlled in fact through the ownership of its voting interests, and

(iv) of which two thirds of its trustees are any combination of Canadians and NAFTA investors, or

(F) any other form of business organization specified by the regulations that is controlled by a NAFTA
investor.

Interpretation

(5) For the purposes only of determining whether an entity is a NAFTA investor-controlled entity under
paragraph (c) of the definition "NAFTA investor" in subsection (4),

(a) subsections 26(1) and (2) and section 27 apply and, for that purpose,

(i) every reference in those provisions to "Canadian" or "Canadians™ shall be read and construed as a
reference to "NAFTA investor" or "NAFTA investors"”, respectively,

(ii) every reference in those provisions to "non-Canadian" or "non-Canadians" shall be read and construed
as a reference to "non-Canadian, other than a NAFTA investor,” or "non-Canadians, other than NAFTA
investors," respectively, except for the reference to "non-Canadians" in subparagraph 27(d)(ii), which
shall be read and construed as a reference to “not NAFTA investors”,

(iii) every reference in those provisions to "Canadian-controlled" shall be read and construed as a
reference to "NAFTA investor-controlled", and

(iv) the reference in subparagraph 27(d)(i) to "Canada" shall be read and construed as a reference to "a
NAFTA country”; and
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(b) where two persons, one being a Canadian and the other being a NAFTA investor, own equally all of
the voting shares of a corporation, the corporation is deemed to be NAFTA investor-controlled.

R.S., 1985, c. 28 (1st Supp.), s. 24; 1988, c. 65, s. 136; 1993, c. 44, s. 179; 1994, c. 47, s. 134.

Information for monitoring

25. A non-Canadian that implements an investment in accordance with this Part shall submit such
information in his possession relating to the investment as is required from time to time by the Director in
order to permit the Director to determine whether the investment is being carried out in accordance with
the application filed under section 17 and any representations made or undertakings given in relation to
the investment.

R.S., 1985, c. 28 (Lst Supp.), s. 25; 1995, c. 1, s. 50.

(to be continued)
About Invest Canada:

The Government of Canada created Invest Canada to promote, attract, and retain foreign direct
investment in Canada. As a bureau of the Department of Foreign Affairs and International Trade, Invest
Canada assists multinational companies planning to invest in Canadian businesses or to expand their
operations in the country. It provides guidance on every step of the investment process, from the
exploratory phase to site selection and follow up: Invest Canada provides a wealth of information about
doing business in Canada, and introduces specialists who offer one-on-one assistance customized to

meet any needs.

Contact Information:

Industry Canada, Investment Review Division, 235 Queen Street, Room 301B East Tower
C.D. Howe Building, Ottawa, Ontario, CANADA K1A OH5. Tel: +1 613 954 1887; +1 613 952 6184 Fax:
+1 613 996 2515 Email: investcan@ic.gc.ca.
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A New Perspective on Combating Global Climate Change
Lei Liu”

Abstract: This paper presents problems with current methods of coping with climate change and reviews
Elinor Ostrom’s polycentric approach to theories of collective action on this issue. Past decades have
witnessed the shortcomings of global efforts to combat climate change, such as conflicts between
developed and developing nations. Efforts have been analyzed using conventional theories of collective
action, wherein rational choice theory predicts that individuals will not collaborate without external
authority. However, as a large number of empirical cases do not support this prediction, Elinor Ostrom
proposes a polycentric approach that takes into account actions at various levels, with active oversight of
local, regional, and national stakeholders. The approach recognizes efforts to reduce individual emissions
and to have responsibility taken in small- to medium-scale governance units linked by information
networks and monitoring at all levels. Coordination and oversight at these levels takes advantage of a
much broader and potentially more resilient network in the fight against climate change.

Key words: climate change; global solution; polycentric

The increasing threat of climate change has been the major and ongoing concern of the world in the last
two decades. Due to the global nature of the problem, many current policy analyses recommend solutions
at an international level to be implemented by national governments. So far, however, a global solution
seems elusive.

1. Climate change dilemma
1.1. International conflict

Since adopting the Kyoto Protocol in 1997, developed countries that ratified the treaty have managed to
reduce their carbon emissions, and yet global CO, emissions have risen by nearly 35%. The developing
countries are always blamed for increasing emissions (Chatterjee, 2008). So, developed countries keep
demanding the GHG emission reduction of developing countries. However, it cannot be neglected that a
considerable amount of production behavior in developing countries are driven by the consumption
demand from developed countries. And from the viewpoint of the developing countries, the most
greenhouse gas (GHG) emissions in the atmosphere are accumulated by developed countries in history,
with which they have attained a high level of prosperity. So for the equity, now developing countries are
responsible for GHG emission reduction and should offer technical and financial aid to help developing

* Lei Liu, College of Environmental Sciences and Engineering, Peking University, Beijing 100871, China. Email:
liulei8l1@gmail.com.
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countries to adapt climate change and cut down GHG emissions. Till now, the dispute is still continuing
on the Copenhagen conference, where developing world and developed world still accuse each other that
they should bear more responsibilities.

1.2. Carbon leakage and free riding

Carbon leakage means the increase in emissions outside a region as a direct result of the policy to cap
emission in this region (Reinaud, 2008). For example, as a result of differentiated level of GHG
regulations in different countries, the energy-intensive manufacturing activity in countries that adopt strict
environmental regulation may shift to countries that do not yet have comparable regulations.

In addition, whenever actions taken by some individuals or organizations benefit a larger group, a risk
always exists that some participants will free ride on the efforts of others and not contribute an
appropriate share. There are still many governmental and private entities at multiple scales that are
increasing their GHG emissions without adopting any reductions policies (Ostrom, 2009). For example,
although there are so-called binding agreements between national governments, such as Kyoto Protocol, a
part of governments refuse to ratify it.

The atmospheric environment is shared by all the global communities. Such leakage and free riding can
undermine the endeavor of those countries who try to cap GHG emission.

1.3. Lack of local consciousness

As a matter of fact, GHG emission control requires collective action and innovation at the local level.
However, it is challenging. So far, many individuals still have not accepted the reality of the threat and
their need to act in a different manner. So much people are continuing to drive alone that single
occupancy vehicle trips constitute more than 80 percent of all travel in the US (Sovacool, 2009). Actually,
if families would change their fundamental behavior relating to energy conservation, it would
cumulatively reduce their GHG emissions by around 30 percent (Vandenbergh and Steinemann, 2007).
Besides, when the Cities for Climate Protection campaign sponsored by the International Council for
Local Environmental Initiatives tried to encourage cities to find ways of controlling GHG emissions, they
found it a difficult task. Lack of local consciousness may be due in part to the fact that climate change is
so often framed as a global issue that local politicians and citizens sometimes cannot see that there are
things that can be done at a local level that are important steps in the right direction (Betsill, 2001). It
seems the world has been trapped in a dilemma while trying to find a global solution for climate change.

2. The defect of the conventional theory of collective action

The reason why the world has been trying to seek a global agreement to regulate the behaviors of each
country originates from the classic theory of collective action, which predicts the benefits that might be
achieved through collective action are impossible to obtain without externally imposed regulations at the
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scale of the potential externalities. However, contrary to such argument, a large number of empirical
studies at a small to medium scale find many groups in the field have self-organized to develop solutions
to common-pool resource problems (National Research Council, 1986; Ostrom, 1992; Ostrom, Gardner et
al., 1994; Schlager, 1994; Schlager, Blomquist et al., 1994; Agrawal, 2000; McKean, 2000; Ostrom, 2001;
Agrawal, 2002; Dietz, Ostrom et al., 2003). As a foundation for the conventional theory of collective
action, rational choice theory is well supported when applied to the analysis of the provision and
production of private goods in a highly competitive environment, while it is not convincing when applied
to situations involving social dilemmas where participants trust one another to be effective reciprocators
(Ostrom, 1998). Thus, it is essential to update the conventional theory so that future policies are not made
on the basis of a theory that appears to be so reasonable but has not received strong empirical support
(Ostrom, 2009).

3. A polycentric solution

Given the complexity of the problem, the cause and effects at multilevel and the shortage of conventional
theory of collective action, continuing to wait for a global solution may defeat the possibilities of
significant adaptations and mitigations in time to prevent tragic disasters. Many of the actions generating
GHG emissions are taken at multiple scales, so activities could be organized at multiple scales, ranging
from households, farms, and cities at a local scale to regions within a state, states, regional units that cross
state boundaries and the globe (Kates and Wilbanks, 2003). More importantly, global solutions, if not
backed up by a variety of efforts at national, regional, and local levels, however, are not guaranteed to
work well (Ostrom, 2009). Base on this, Elinor Ostrom proposes a new perspective for fighting climate
change, which is defined as "polycentric approach”.

The origin of the term "polycentric" is from an article of Vincent Ostrom, Charles Tiebout, and Robert
Warren entitled "The Organization of Government in Metropolitan Areas: A Theoretical Inquiry." in 1961,
which intended to make sense that a simple dichotomy between "the™ market and "the" government was
not a good scientific approach to the study of public economies. This was aiming at scholars thought it
chaotic that during the 1950s, massive criticism was leveled at metropolitan areas across the United States
and Europe as a result of the large number of small-, medium-, and large-scale governmental units
operating at the same time (Ostrom, 2009). Nevertheless, it turned out to be that polycentric metropolitan
regions tend to reduce opportunistic behavior even though no institutional arrangement can totally
eliminate opportunism with respect to the provision and production of collective goods. Later, Vincent
Ostrom (1999) defines a polycentric order as "one where many elements are capable of making mutual
adjustments for ordering their relationships with one another within a general system of rules where each
element acts with independence of other elements”. When applied to the context of global public goods,
the initial relevance of polycentric is the parallel between the earlier theoretical presumption that only the
largest scale was relevant for the provision and production of public goods for metropolitan areas, and the
contemporary presumption that only one scale is relevant for policies related to global public goods.
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However, while large-scale units were part of effective governance of metropolitan areas, small and
medium-scale units were also essential (Ostrom, 2009). Therefore, an important lesson is that simply
trying to seek a single global solution that is implemented by national governmental unit because of
global impacts is far from enough. The important role of smaller-scale effects must be recognized.

A polycentric approach means actions at various levels with active oversight of local, regional, and
national stakeholders. It encourages experimental efforts at multiple levels, leading to the development of
methods for assessing the benefits and costs of particular strategies adopted in one type of ecosystem and
compared to results obtained in other ecosystems (Ostrom, 2009).

Instead of the benefits of reducing GHG emissions existing only at the global level, multiple benefits are
created by diverse actions at multiple scales, such as better health of household members who bike to
work rather than driving and reduced expenditures on heating and electricity, etc. Further, the extensive
empirical research on collective action has repeatedly identified trust and reciprocity among participants
as the central core of successful collective action. If the only policy related to climate change was adopted
at the global scale, it would be particularly difficult to increase the trust from citizens and firms that other
citizens and firms located halfway around the globe are taking actions similar to those being taken "at
home". When participants fear they are being "suckers" for taking costly actions while others free ride,
more substantial effort is devoted to finding deceptive ways of appearing to reduce emissions while not
doing so. Then monitoring is critical. Diversified monitoring strategies at various levels have been
identified in a number of cases of successful common pool resources management. For example, most
long-surviving resource regimes select their own monitors, who are accountable to the appropriators or
are appropriators themselves and who keep an eye on resource conditions as well as on harvesting
activities. By creating official positions for local monitors, a resource regime does not have to rely only
on local community norms to sanction a rule breaker (Ostrom, 2009). In addition, Elinor Ostrom (2009)
also suggests more investment in scientific research and practical project to protect ecosystem related to
carbon sequestration.

Facing the current situation, nevertheless, Elinor Ostrom thinks there are no optimal solutions that can be
used to make substantial reductions of GHG emitted into the atmosphere, given the complexity and
changing nature of the problems involved in coping with climate change. A major reduction in emissions
is, however, needed. Given that the recognition of the danger of climate change among citizens and public
officials is still relatively recent, and given the debates about who is responsible for causing the problem
and for finding solutions, one cannot expect that an effective polycentric system will be constructed in the
near future. But given the slowness and conflict involved in achieving a global solution, recognizing the
potential of building even more effective ways of reducing energy use at multiple levels is an important
step forward (Ostrom, 2009).
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4. Conclusion

Efforts to reduce global GHG emissions are a classic collective action problem that is best addressed at
multiple scales and levels. Besides global solutions, it is important to build a strong commitment to find
ways of reducing individual emissions and have others also take responsibility in small- to medium-scale
governance units that are linked together through information networks and monitoring at all levels.
Undoubtedly, facing the current somewhat inefficient global solutions and limited recognitions of the
problem of climate change, the research of Elinor Ostrom offers a new and much broader perspective for
global communities. That is, in one word, multilevel action and diverse institution.
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2010 TNCs and China Conference

The primary focus of the Conference is on new and original research in the areas of economics and
management with special emphasis on Transnational Corporations (TNC) and Foreign Direct
Investment (FDI). China is keen in its interest to listen, learn, and evolve according to proven best
practices globally. Soft power is there...based on the Schumpeterian prudential entrepreneurial and

long-term innovative market economy helped by the proper roles of governments.

As we all are in the same "Great Recession" boat of global economy, this Global Conference at the
end of the Silk Road and the Cradle of the Chinese nation (Xi'an) will focus on collaborative and
interactive roles of governments and transnational corporations (TNCs) in modern social and
economic development of China & emerging markets in general. In particular, China's rapid integration
into the global economy has created tremendous and least understood new investment and trade
opportunities for all the global economy stakeholders. Featuring Nobelists and other top experts, the
Conference will offer a unique forum for business, government & academia leaders and analysts to
discuss and practically assess the existing opportunities and how to optimally advance them in the

near future.
Background

For over a generation, China has been implementing daring reforms and advancing firmly towards a
modern market economy (mixed economy) based on the aspirations of the growing middle class.
While still nominally an “emerging market” of the East, it occupies a special place as a G-2 country

since the onset of this Great Recession globally.
Thematic Cluster

The Conference will be devoted to diverse modern approaches and strategies to learning and
managing knowledge needed to successfully invest in China in the longer term, e.g. FDI via TNCs. So
far global investors into China are rather traditionally short-term oriented and pursue shallow
approaches, more so than in other countries. While some business opportunities with China can be
tapped using just traditional business textbook methods, deeper and more lucrative opportunities
necessitate dedication to learning and managing the changing knowledge for substantial longer-term
earning strategies. These strategies are becoming available as the Chinese middle class advances in
both quantities and qualities. As such, the issue will be addressing the knowledge needs of a whole
spectrum of interested readers: from international business (esp. foreign investment) theorists to

hands-on practitioners.
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Grounded in Lessons of Economic History

Historically, skeptics rather superficially compare China with the USSR, where heavy investment also
produced rapid rates of growth for years before it collapsed. If China were similar, its total factor
productivity (TFP, growth in output over and above the growth in inputs’ value which is the essence of
sustainable economic progress) growth would be negative, as the Soviet Union’s was on average by -
1% annually some three decades leading to 1988. In contrast, over the past two decades China has
enjoyed the fastest growth in TFP of any country in the world. China's productivity has been put on a
sustainable growth path by a massive expansion of creative and innovative private enterprise and a
shift of labour out of agriculture and into more productive jobs in industry and, increasingly, modern
services. For example, China's average return on physical capital is now well above the global
average; a decade ago it was less than half the world average, according to Goldman Sachs. Using
their “animal spirits” (see Keynes), the Chinese people creatively (re) combine factors of
production/inputs (labour, land, human capital/new knowledge, etc.) in the economic processes of

satisfaction of their needs, thereby increasing the total factor productivity of the economy.

The most important determinants of long-term productivity growth are the rate of adoption of existing
and new technologies, the pace of domestic scientific innovation and knowledge management for
modern development. China has become the world's second-largest producer of scientific knowledge.
China's gross expenditure on R&D grew at an annual rate of 18 per cent between 1995 and 2006.
There is a strong link between the rate of increase in an economy's technological progress and its
productivity growth as measured by TFP. This is mainly because China is more open to foreign
investment than many other emerging economies, notably Japan and South Korea when they were at
similar stages of development. China's TFP growth is almost twice as fast as that of Japan and South

Korea during their periods of peak economic growth.
Important Dates

Full paper submission: May 31, 2010
Acceptance notification: June 30, 2010
Camera-ready submission: July 15, 2010
Registration deadline: July 20, 2010
Conference dates: August 26-28, 2010
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a conclusion highlighting the paper’s policy implications.
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Subscribe to the Journal

TNCR welcomes subscriptions. This journal takes an innovative, comprehensive look at a wide range of
issues facing transnational corporations. It is dedicated to providing economic, policy, and business
information as well as analysis of current issues related to transnational corporations, foreign direct
investment, institutional innovation, and social development. The mandate of TNCR is to publish papers
that provide insight into the economic, legal, social and cultural impacts of transnational corporations and
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please contact us at info@tnc-online.org.
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