
See discussions, stats, and author profiles for this publication at: https://www.researchgate.net/publication/222698292

The new UN Trafficking Protocol

Article  in  Women s Studies International Forum · September 2002

DOI: 10.1016/S0277-5395(02)00320-5

CITATIONS

94
READS

5,448

1 author:

Janice G. Raymond

University of Massachusetts Amherst

42 PUBLICATIONS   786 CITATIONS   

SEE PROFILE

All content following this page was uploaded by Janice G. Raymond on 27 February 2018.

The user has requested enhancement of the downloaded file.

https://www.researchgate.net/publication/222698292_The_new_UN_Trafficking_Protocol?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_2&_esc=publicationCoverPdf
https://www.researchgate.net/publication/222698292_The_new_UN_Trafficking_Protocol?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_3&_esc=publicationCoverPdf
https://www.researchgate.net/?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_1&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Janice-Raymond-2?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Janice-Raymond-2?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/institution/University_of_Massachusetts_Amherst2?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_6&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Janice-Raymond-2?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Janice-Raymond-2?enrichId=rgreq-9f3b799e533e51ba50024fdcee96affe-XXX&enrichSource=Y292ZXJQYWdlOzIyMjY5ODI5MjtBUzo1OTg2NzA1MDg1NjQ0ODBAMTUxOTc0NTU4MDA2OQ%3D%3D&el=1_x_10&_esc=publicationCoverPdf


THE NEW UN TRAFFICKING PROTOCOL

Janice G. Raymond

Women’s Studies Program, University of Massachusetts, Amherst, MA 01059, USA
Coalition Against Trafficking in Women (CATW), PO Box 9338, N. Amherst, MA 01059, USA

Synopsis — The new Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, supplementing the United Nations Convention Against Transnational Organized Crime, is a
wide-ranging international agreement to address the crime of trafficking in persons, especially women and
children, on a transnational level. It creates a global language and legislation to define trafficking in
persons, especially women and children; assist victims of trafficking; and prevent trafficking in persons.
The trafficking in persons protocol also establishes parameters of judicial cooperation and exchanges of
information among countries. Although the Protocol to Prevent, Suppress, and Punish Trafficking in
Persons, Especially Women and Children anticipates accomplishing what national legislation cannot do on
its own, it is also intended to jumpstart national laws and to harmonize regional legislation against the
trafficking in women and children. This article summarizes the key points of the new trafficking in
persons protocol, the debate over the definition of trafficking, which was the most contentious part of the
Protocol, how the Protocol is being interpreted, and its implications for regional and national policy
against human trafficking. The article also addresses the connections between prostitution and trafficking
for sexual exploitation, arguments of those who would dispute these connections, and policy and
legislative trends in countries that are seeking to legalize/regulate prostitution as ‘‘sex work.’’ D 2002
Elsevier Science Ltd. All rights reserved.

INTRODUCTION

In December 2000, 148 countries gathered in

Palermo, Italy, to attend a high-level conference

opening the new United Nations (UN) Convention

Against Transnational Organized Crime to States’

signature. Of the 148 countries present, 121 signed

the new UN Convention and over 80 countries signed

one of its supplementary protocols—the Protocol to

Prevent, Suppress and Punish Trafficking in Persons,

Especially Women and Children (Protocol to Prevent,

Suppress and Punish Trafficking in Persons, Espe-

cially Women and Children, 2000). Another supple-

mentary Protocol Against the Smuggling of Migrants

by Land, Sea and Air was also open for States’

signature.1 The new UN Convention and its supple-

mentary protocol on trafficking in persons have to be

ratified by 40 countries before they become instru-

ments of international law.

The Protocol to Prevent, Suppress and Punish

Trafficking in Persons, Especially Women and Chil-

dren is a wide-ranging international agreement to

address the crime of trafficking in persons on a

transnational level. It creates a global language and

legislation to define trafficking in persons, especially

women and children; assist victims of trafficking; and

prevent trafficking in persons. The anti-trafficking

protocol also establishes parameters of judicial coop-

eration and exchanges of information among coun-

tries. Although the Protocol to Prevent, Suppress and

Punish Trafficking in Persons, Especially Women and

Children anticipates accomplishing what national

legislation cannot do on its own, it is also intended

to jumpstart national laws and to harmonize regional

legislation against the trafficking in women and

children.

In 1998, at the recommendation of the Commis-

sion on Crime Prevention and Criminal Justice and

the Economic and Social Council, the General

Assembly established an intergovernmental ad hoc

committee for the purpose of drafting a comprehen-

sive international convention against transnational

organized crime and three supplementary protocols

(General Assembly Resolution 53/111, Dec. 9, 1998).

The General Assembly requested the Ad Hoc Com-

mittee on the Elaboration of a Convention against

Transnational Organized Crime to intensify its work

in order to complete the final draft by the end of

2000.

The Committee held 11 sessions in Vienna from

January 1999 through October 2000, with over 120

countries in attendance at various meetings, along
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with a number of international non-governmental

organizations (NGOs) who played a key role in the

consultative process, especially in the deliberations

over the trafficking in persons protocol. The Ad Hoc

Committee finalized the text of the mother conven-

tion and two of its supplementary protocols in Octo-

ber 2000. In its resolution 55/25 of November 15,

2000, the UN General Assembly adopted the Con-

vention Against Transnational Organized Crime, the

Protocol to Prevent, Suppress and Punish Trafficking

in Persons, Especially Women and Children (Protocol

to Prevent, Suppress and Punish Trafficking in Per-

sons, Especially Women and Children, 2000), and the

Protocol Against the Smuggling of Migrants by Land,

Sea and Air. The High-level Political Signing Confer-

ence for the Convention and two protocols was held

in Palermo, Italy, on December 12–15, 2000, follow-

ing upon the resolution of the General Assembly.

This article summarizes the key points of the new

trafficking in persons protocol, the debate over the

definition of trafficking, which was the most conten-

tious part of the Protocol, how the Protocol is being

interpreted, and its implications for regional and

national policy against human trafficking. The article

also addresses the connections between prostitution

and trafficking for sexual exploitation, arguments of

those whowould dispute these connections, and policy

and legislative trends in countries that are seeking to

legalize/regulate prostitution as ‘‘sex work.’’ In my

position as Co-Executive Director of the Coalition

Against Trafficking in Women, an NGO in consulta-

tive status with theUNEconomic and Social Council, I

attended most of the drafting and discussion sessions

of the UN trafficking protocol in Vienna, Austria,

during 1999–2000, and was involved in advocating

for key provisions in the Protocol.

WHY A UN TRAFFICKING IN PERSONS
PROTOCOL?

The United Nations estimates that trafficking is a

US$5–7 billion operation annually, with 4 million

persons moved from one country to another and

within countries (Arlacchi, 2000, p. 7).2 The lack of

quantitative data and the enormous difficulties in

producing accurate assessments of trafficking have

resulted in many commentators repeating statistics

from groups or governments that are often extrap-

olations from other crime contexts or unverified

numbers. There are a variety of direct and roundabout

methods that governments and researchers use to

produce numbers of those trafficked. These include

NGO and governmental surveys, extrapolation from

other statistical indices, quantitative inferences drawn

from related populations (e.g., legal and illegal immi-

gration statistics where available), and comparisons

between different data sources. Governmental and

non-governmental organizations cite divergent num-

bers, often depending upon differing definitions of

trafficking, the tendency of governments to under-

represent the problem, and extrapolations from

limited case studies.

Numbers are always hard to obtain, but the

revenue collected from the trafficking in women

and children often reveals what the demography of

trafficking cannot tell us with precision—that there is

a mammoth trade in human beings, especially in

women and children. In an age of globalization of

capital, information, and technology, organized traf-

ficking operates as a transnational industry not

restrained by national borders. Thus, transnational

policy and legislation are needed to combat this

global trade.

The Protocol to Prevent, Suppress and Punish

Trafficking in Persons, Especially Women and Chil-

dren was launched to contest the world’s organized

crime networks and combat the trafficking in persons

and transnational prostitution. It specifically

addresses the trade in human beings for purposes of

the exploitation of prostitution and other forms of

sexual exploitation, forced labor or services, slavery

or practices similar to slavery, servitude, and the

removal of organs. In contrast to drug and arms

trafficking, the penalties for human trafficking are

lower in many countries (Budapest Group, 1999, p.

10). As the traffickers have been adept at globalizing

illegality, the trafficking in persons protocol is meant

to ‘‘globalize legality,’’ to create penalties that fit the

crime, and to promote police and judicial cooperation

across borders.

An earlier UN Convention addressed trafficking

and prostitution—the 1949 Convention for the Sup-

pression of the Traffic in Persons and of the Exploi-

tation of the Prostitution of Others.3 Since 1949,

however, perpetrators have organized new and perni-

cious forms of trafficking such as trafficking in

women and children for mail-order bride industries

and for sex tourism. Child sexual exploitation has

grown exponentially in all countries, but especially in

Asian and Latin American countries. Travel agencies,

hotels, airlines, businesses, and so-called child ‘‘pro-

tectors’’ are often involved in sex tourism, playing a

part in organized sex tours. Some child sexual abus-

ers mistakenly think that they can avoid AIDS if they

have sex with children but, more often, they seek out

children because children are more pliable and can be

made to fulfill the abusers’ demands (Human Rights

Watch, 1993, p. 126).
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Worldwide, millions of women and children are

trafficked into the sex industry. Many women who

are trafficked for domestic labor end up being sex-

ually exploited as well. For example, it has been

estimated that 45,000–50,000 women and children

are trafficked annually into the United States with the

majority of victims coming from Southeast Asia

(30,000), Latin America (10,000), 4000 from the

Newly Independent States, and 1000 from other parts

of the world (Richard, 1999, p. 3).

The International Organization of Migration

(IOM) has estimated that 500,000 women and chil-

dren are trafficked in Europe annually. However, after

receiving funding from the European Union (EU)

‘‘STOP’’ program in 1998, the IOM concluded that it

was not possible to produce accurate estimates of

women trafficked in Europe (IOM, 1998). Still, there

are country estimates that at least 8000 Nigerian

women have been trafficked into street prostitution

in Italy. Another 5000 Albanian, Moldavian, and

Ukrainian women have also been trafficked into Italy

where they are made to prostitute out of rooms,

apartments, small hotels, massage parlors, and even

exclusive clubs (Vecellio, 2000a, p. 23).

In the South Asian region alone, 500 Bangladeshi

women are illegally transported monthly to Pakistan;

150,000 Filipino women are trafficked annually to

Japan; and 7000 Nepali women and girls are sold

yearly into the brothels of India.4 In Asia, millions of

women and children have been led into systems of

prostitution, such as street prostitution, sex entertain-

ment clubs, luxury establishments, sex tourism, and

prison-like brothels.

In the border areas between Thailand, Burma, and

Cambodia, children sold to recruiters often end up in

brothels catering to international sex tourists. In

Brazil, Venezuela, and Colombia, traffickers abduct

young girls from the streets to supply the brothels in

the mining centers of Amazonia. It has been esti-

mated that the number of children who are in pros-

titution in the Philippines is over 100,000 (Daguno,

1998, p. 2).

Crime groups, known as the Italian Camorra, the

Chinese Triads, the Russian Mafiya, and the Japanese

Yakusa, are involved in the sex trade. The Italian

Camorra operates in Italy, Spain, Germany, Brazil,

and other parts of Latin America. Vecellio (2000b)

estimates that 5000 organized criminal groups con-

stitute the Russia Mafiya, at least 200 having links or

operations in 30 different countries. After the finan-

cial and political breakdown of the ex-Soviet Union,

Russian crime gangs moved in to control the banking

system, money laundering, the international move-

ment of drugs, the weapons of the former Red army,

nuclear material, and prostitution. The Russian

Mafiya has also trafficked women into the sex

industry in the United States, particularly in New

York, New Jersey, and California (Raymond, Hughes,

& Gomez, 2001).

It would be a mistake, however, to conclude that

transnational traffickers always operate in large syn-

dicates. For example, research has shown that hus-

bands and boyfriends of women often recruit, traffic,

and pimp their female partners into prostitution

(Raymond et al., 2001). They may engage a small

group of friends or others to assist in the crime.

Although the main Convention Against Transnational

Organized Crime recognizes an ‘‘organized criminal

group’’ as a ‘‘structured group of three or more

persons (Article 2),’’ it is also the case that a number

of traffickers prey on their intimate relationships with

women.

The Protocol to Prevent, Suppress and Punish

Trafficking in Persons, Especially Women and Chil-

dren recognizes the need for a combined approach

that integrates the protection of human rights and

assistance to victims with effective prevention, pros-

ecution, and judicial cooperation. It addresses the

human rights dimensions necessary for the protection

of victims of trafficking. This emphasis in the Proto-

col on protection and assistance to victims was high-

lighted during the High-level Political Signing

Conference in Palermo when two Latin American

countries announced that, although they had signed

the trafficking in persons protocol, they were not

ready to sign the smuggling in migrants protocol

because, in their view, this smuggling protocol did

not provide the same protections as the trafficking in

persons protocol.

THE DEFINITION OF TRAFFICKING

During the Protocol deliberations in Vienna, the most

controversial aspect of the Protocol to Prevent, Sup-

press and Punish Trafficking in Persons, Especially

Women and Children was the definition of traffick-

ing. At the heart of this debate was whether the

actionable conditions under which trafficking takes

place could be limited to force, coercion, abduction,

or other such means. For example, if women consent

to prostitution and to being transported from one

country into another, can this be defined as traffick-

ing?

The Coalition Against Trafficking in Women

International (CATW), along with the Movement

for the Abolition of Pornography and Prostitution

(MAPP), France, the European Women’s Lobby

(EWL), the International Federation of Human Rights
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(FIDH), the Association des Femmes de l’Europe

Meridionale (AFEM), Article I, France, and Equality

Now, United States, played a pivotal role in the

evolution of the UN trafficking protocol. The Coali-

tion Against Trafficking in Women and MAPP organ-

ized the International Human Rights Network, a

coalition of 140 NGOs from all parts of the world,

that was instrumental in advocating for a definition of

trafficking that protected all victims of trafficking, not

just those who could prove they had been forced. The

Network argued that only this kind of principled and

inclusive definition of trafficking would take the

burden of proof off the exploited and place it on

the exploiters and make no distinction between

deserving and undeserving victims of trafficking—

those who can prove they were forced and those who

cannot. It also maintained that a definition protecting

all victims of trafficking provides the strongest sup-

port to international efforts to end trafficking because

it is clear, unambiguous, and offers no loopholes for

traffickers.

The International Human Rights Network also

worked to insure specific protection mechanisms for

trafficked women and children, strict and consistent

measures of prosecution for traffickers, and focused

on the demand aspect that had hitherto been the most

invisible link in the trafficking chain. In the discus-

sions over a second protocol—the Protocol Against

the Smuggling of Migrants by Land, Sea and Air—

the International Human Rights Network also high-

lighted the differences and the connections between

the two protocols on the smuggling of migrants and

the trafficking in persons, and encouraged delegates

to include the principle of non-refoulement, i.e., the

principle of non-expulsion, in the smuggling of

migrants protocol.5

From the beginning of the Ad Hoc Committee’s

deliberations, a small group of NGOs organized by

the trafficking project at the Washington-based Inter-

national Human Rights Law Group (IHRLG) lobbied

to limit the definition of trafficking to forced or

coerced trafficking. Along with countries that had

legalized/regulated prostitution as a legitimate labor

and economic sector, they insisted on restricting the

definition to only those women who could prove that

they had been forced into trafficking, thereby limiting

protection for a large number of victims. They argued

that if the definition of trafficking stated that traffick-

ing can occur and is actionable, irrespective of the

consent of the victim, women would not be able to

‘‘migrate for sex work.’’ The International Human

Rights Law Group also maintained that ‘‘Countries

that presently tolerate or have legalized prostitution

will be required to change their domestic laws’’;

‘‘defendants will be deprived of their right to be

assumed innocent until proven guilty’’; and ‘‘Men

who purchase sexual services from a prostitute could

be punished as traffickers or accomplices’’ (IHRLG,

Statement, June 7, 2000). Finally, they lobbied to

omit any mention of trafficking for prostitution or

sexual exploitation, wanting to focus on trafficking

for domestic labor; and to delete the term ‘‘victims’’

from the text as being too ‘‘emotive.’’

This was no mere philosophical debate or quibble

over words. To understand why the issue of consent

of the victim was so significant in this debate, let us

take several situations that have actually occurred.

In a 1995 trafficking case operating in Chinatown,

New York City, authorities originally reported that a

group of trafficked women had been deceived into

coming to the United States and promised good jobs

in restaurants, only to end up in brothel captivity and

prison-like confinement. Later, police said that some

of the women who were to testify against the traf-

fickers admitted that they had indeed known that they

would be engaged in prostitution when they came to

the United States. The issue of consent was seen as

central to the women’s credibility, although officials

acknowledged that the women expected to be free to

come and go and not be confined under constant

guard. When asked why the police took no action in

this case, the Lieutenant in charge of the Vice Squad

stated: ‘‘Unless we have even a mere suspicion that

they’re held against their wishes, we can’t take any

action (Goldberg, 1995, p. B1).’’

In a 1999 trafficking case in Malawi, the court

required proof of force to convict a trafficker. The

magistrate acquitted a local entrepreneur in Malawi of

trafficking young women for prostitution to the

Netherlands because he maintained that there was

no proof that the women were forced into brothel

prostitution. He further stated that since the women

had engaged in prostitution in Malawi before being

taken to the Netherlands, a person already involved in

prostitution cannot be forced into prostitution else-

where (Inter Press Service, September 10, 1999).

Both cases illustrate the problem with basing a

definition of trafficking, especially that involving

sexual exploitation, only on force, coercion or on

slavery-like conditions. The 1996 Plan of Action

Against Traffic in Women and Forced Prostitution

highlighted this difficulty in stating that ‘‘An inability

to prove constraint has repeatedly led to international

procurers being acquitted by the courts’’ (Hirsch,

1996, p. 5). Those who advocated for a definition

that protected all victims of trafficking, irrespective of

the consent of the victim, were on solid historical

ground, aware that traffickers have gone free because
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victims of trafficking have not been able to prove

force or lack of consent. As in the Malawi case, many

women formerly in prostitution industries in their

countries of origin have been trafficked abroad.

Courts have assumed that a woman already involved

in prostitution cannot be trafficked for prostitution

elsewhere. In such situations, a woman’s past expe-

rience in prostitution is frequently equated with a

presumption of consent.

The majority of countries who took part in the

debate over the definition of trafficking in the draft

Protocol—many of them from the less wealthy and

‘‘sending countries’’ for trafficking—wanted a defi-

nition that protected all victims of trafficking and that

was not limited to force or coercion. The resulting

definition of trafficking in persons, especially women

and children, is contained in Article 3 of the Protocol

and is as follows.

For the purposes of this Protocol:

(a) ‘‘Trafficking in persons’’ shall mean the

recruitment, transportation, transfer, harboring or

receipt of persons, by means of the threat or use of

force or other forms of coercion, of abduction, of

fraud, of deception, of the abuse of power or of a

position of vulnerability or of the giving or receiving

of payments or benefits to achieve the consent of a

person having control over another person, for the

purpose of exploitation.

Exploitation shall include, at a minimum, the

exploitation of the prostitution of others or other

forms of sexual exploitation, forced labor or services,

slavery or practices similar to slavery, servitude or the

removal of organs;

(b) The consent of a victim of trafficking in

persons to the intended exploitation set forth in

subparagraph (a) of this article shall be irrelevant

where any of the means set forth in subparagraph (a)

have been used;

(c) The recruitment, transportation, transfer, har-

boring or receipt of a child for the purpose of

exploitation shall be considered ‘‘trafficking in per-

sons’’ even if this does not involve any of the means

set forth in subparagraph (a) of this article;

(d) ‘‘Child’’ shall mean any person under 18 years

of age.

HIGHLIGHTS OF THE TRAFFICKING IN
PERSONS PROTOCOL

What are the major provisions of the trafficking in

persons protocol?

. That trafficked persons, especially women in

prostitution and child laborers, are no longer viewed

as criminals but as victims of a crime.

. That global trafficking will be answered with a

global response. Although organized crime—such as

traffickers, smugglers, pimps, brothel keepers, forced

labor lords, enforcers, and gangs are powerful

forces—organized cooperation by police, immigra-

tion authorities, social service agencies, and NGOs is

encouraged by this Protocol (Article 10).

. That there is now an accepted international

definition of trafficking and an agreed-upon set of

prosecution, protection, and prevention mechanisms

on which to base national anti-trafficking legislation

against trafficking, and that can serve as a basis for

harmonizing various country laws.

. That all victims of trafficking in persons are

protected, not just those who can prove force (Article

3a and b).

. That the consent of a victim of trafficking is

irrelevant (Article 3b).

. That the definition provides a comprehensive

coverage of criminal means by which trafficking

takes place, including not only force, coercion,

abduction, deception or abuse of power, but also less

explicit means, such as abuse of a victim’s vulner-

ability (Article 3a).

. That this new international definition of traffick-

ing helps insure that victims of trafficking will not

bear the burden of proof (Article 3b).

. That although prostitution and trafficking are

not equated, the Protocol acknowledges that much

trafficking is for the purpose of prostitution and for

other forms of sexual exploitation (Article 3a). Thus,

the Protocol establishes that the exploitation of pros-

titution and trafficking cannot be separated.

. That it is not necessary for a victim to cross a

border so that women and children who are domes-

tically trafficked for prostitution and forced labor

within their own countries, are also protected, subject

to provisions listed in Article 3 of the main Con-

vention.

. That the key actionable element in the traffick-

ing process is the exploitation, rather than the move-

ment across a border (Article 3a).

. That this Protocol is the first UN instrument to

address the demand which results in women and

children being trafficked, calling upon countries to

take or strengthen legislative or other measures to

discourage this demand that fosters all forms of

exploitation of women and children (Article 9.5).6

SUB-TEXT OF THE VIENNA PROCESS

As has become increasingly evident throughout the

last decade, there is a governmental and non-govern-

mental battle being waged over how the very realities
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of prostitution and trafficking are defined. Many

NGOs argue that there is a bias in some UN agencies

and circles in favor of redefining prostitution as work,

as in the statements of the UN Special Rapporteur on

Violence Against Women and a report of the Interna-

tional Labor Organization (ILO) cited below. UN

documents exhibit this bias when they use terms such

as ‘‘sex work’’ or ‘‘sex workers’’ instead of ‘‘prosti-

tution’’ or ‘‘women in prostitution,’’ or when they

address only ‘‘forced prostitution’’ as the problem.

Promoters of ‘‘sex work’’ argue that this language de-

stigmatizes and dignifies women in prostitution

when, in reality, what it dignifies is the sex industry.

It lays the groundwork for recognizing buyers of

commercial sex as legitimate ‘‘customers,’’ and

pimps as ‘‘third party business agents or brokers’’

(International Human Rights Network, Statements,

1999–2000).

Some governments, UN agencies and a vocal

number of well-financed NGOs want to separate

trafficking from prostitution because they support

legalization/regulation of prostitution as an economic

and labor sector. Countries such as Holland and

Germany that have legalized prostitution, removed

laws against pimping, and who virtually live off the

earnings of women in prostitution have an enormous

investment in the sex industry. They see abuse or

exploitation of women in the sex trade as accidental

and not central to the prostitution. Other govern-

ments, such as France and the Philippines, as well

as NGOs (such as the Coalition Against Trafficking

in Women, Kvinnefronten in Norway, and the

BUKLOD Center in the Philippines) organized by

women formerly in prostitution, see the harm to

women in the sex industry as integral to prostitution

itself, and reject that exploitation and violence in

prostitution is random, incidental or the chance

behavior of a bad pimp or buyer.

In the first line of reasoning and policy, the

solution becomes one of, on the surface, regulating

the pimp’s or customer’s behavior. In reality, custom-

ers in legalized/regulated brothels defy these regula-

tions all the time. Just as frequently, so-called

regulations are unenforceable because ultimately no

enforcer is in the room when the commercial sex act

takes place. Rather than addressing the fundamental

legitimacy of the sex industry and its system of

prostitution, some governments implement limited

and often regressive measures of behavior control

and modification, such as required condom use or

medical examinations of state-licensed prostitutes.

Although few NGOs disagree with the use of

condoms, they maintain that such measures are not

enough, and they are most often implemented outside

of any context that offers alternatives to women in

prostitution. Additionally, these measures do not

address the structural inequities of why, more than

50 years after the Universal Declaration of Human

Rights and the 1949 Convention for the Suppression

of the Traffic in Persons and of the Exploitation of the

Prostitution of Others, a class of women can be

occupationally segregated from society to be used

as instruments of male pleasure and sexual commod-

ities. In short, the regulationist system violates all

standards of gender equality, relegating women to

commercial sexual objects and servants, and enhanc-

ing male sexual, economic, and political dominance.

Statements issued by two UN agencies and one

UN Special Rapporteur during the Vienna process

supported the de-linking of prostitution and traffick-

ing. In her position paper submitted to the UN Ad

Hoc Committee drafting the Protocol, the UN Special

Rapporteur on Violence Against Women, Radhika

Commeraswamy, argued that the terms ‘‘victims’’

and ‘‘sexual exploitation’’ should not be included in

the Protocol and questioned ‘‘whether all activities in

the sex industry constitute ‘sexual exploitation’ per

se, or whether only sex work under exploitative or

slavery-like conditions could qualify as ‘sexual

exploitation’ (UN Special Rapporteur, May 1999, p.

10).’’ The statements of the UN Special Rapporteur

on Violence Against Women were remarkably similar

in content and language to those issued by the pro-

‘‘sex work’’ NGOs during the Vienna process.

Both the UN Special Rapporteur on Violence

Against Women and the UN High Commissioner

for Human Rights supported a definition of traffick-

ing that was based only on force or slavery-like

conditions and omitted any mention that the consent

of the victim is irrelevant. The High Commissioner

for Human Rights, Mary Robinson, in her Informal

Note to the delegates, also favored deleting the term

‘‘sexual exploitation’’ to ‘‘avoid the implementation

difficulties inherently associated with undefined,

imprecise, and emotive terms such as ‘sexual exploi-

tation’ when used in connection with adults’’ (UN

High Commissioner for Human Rights, June 1, 1999,

p. 3). The International Labor Organization also

proposed deleting any reference in the Protocol to

the term, ‘‘sexual exploitation’’ (ILO, June 16, 1999,

p. 10).

Fortunately, other UN bodies urged the Ad Hoc

Committee in Vienna to draft a definition of traffick-

ing in the new protocol that protected all victims of

trafficking. The August 15, 2000 Report on ‘‘Con-

temporary Forms of Slavery’’ issued by the Working

Group on Contemporary Forms of Slavery and reaf-

firmed by the Sub-Commission on the Promotion and
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Protection of Human Rights strongly recommended

that the Protocol not be ‘‘limited to forced or coerced

trafficking but include all trafficking, irrespective of

the consent of the victim (UN Working Group on

Contemporary Forms of Slavery and UN Sub-Com-

mission on Human Rights, August 15, 2000, para.

41).’’ The Working Group explicitly noted ‘‘with

concern that in her most recent report (E/CN.4/

2000/68, para. 13), the Special Rapporteur on Vio-

lence Against Women offers a definition of ‘traffick-

ing’ that is inconsistent with the principles of the

1949 Convention (Ibid., para 45).’’

Many governmental delegations at various points

in the Vienna sessions supported a human rights

definition of trafficking granting victims maximum

protection of their basic rights and demanding full

prosecution of traffickers—among them, Argentina,

Mexico, Venezuela, Columbia, China, Egypt, the

United Arab Emirates, Syria, Algeria, Bangladesh,

Pakistan, India, and Burkina-Faso. From the begin-

ning of the Vienna process, many delegations sup-

ported an inclusive and principled definition of

trafficking and argued for all victims to be protected,

among them, Belgium, the Philippines, the Holy See,

Cuba, France, Norway, Finland, Morocco, Togo, and

Madagascar. Sweden, in the final session, offered a

definition of trafficking that helped effect consensus

(Ad Hoc Committee Sessions, June and October,

2000).

In general, it was wealthy western and other

industrialized countries—many of them receiving

countries for victims of trafficking—who supported

many of the provisions called for by the pro-‘‘sex

work’’ NGOs. These countries, including Holland,

Germany, Denmark, Switzerland, Ireland, Australia,

New Zealand, Japan, Thailand, Spain, Canada, and

the U.K., all offered various reasons for their posi-

tions. The United States initially argued that the terms

‘‘inducement’’ and ‘‘irrespective of the consent of the

person’’ were vague and raised points of confusion

for both ratification and implementation, but none-

theless indicated that they would be prepared to

support a consensus definition (Ad Hoc Committee

Sessions, June and October, 2000).

DISTORTING THE DEFINITION OF
TRAFFICKING IN THE UN PROTOCOL

It is necessary to monitor how the new trafficking

protocol is being interpreted, and whether countries

will use it as a basis for national and regional legis-

lation.

There are some governments and NGOs who

continue to focus only on forced trafficking. They

ignore/misrepresent/deny the fact that trafficking can

occur with or without the consent of the victim, and

that this is now a point of UN policy and legislation

on trafficking. They recommend that only part of the

definition of trafficking—that which emphasizes

force or coercion—be used in crafting national and

regional legislation.

For example, the Global Alliance Against Traf-

ficking in Women (GAATW) in conjunction with the

above-mentioned International Human Rights Law

Group states on its web page that ‘‘If a government

insists on using language such as ‘sexual exploita-

tion,’ we should encourage them to use the following

definition [suggested by the NGO] so that sexual

exploitation, like any other form of labor exploitation,

requires the use of force or coercion. . .’’7 This

message is in direct contradiction to the definition

in the Protocol which states that trafficking for the

exploitation of prostitution and other forms of sexual

exploitation can occur not only under conditions of

force or coercion but through abuse of a victim’s

vulnerability. Clearly, the pro-sex work lobby is

resorting to blatant misinterpretation of the actual

trafficking protocol in the aftermath of having lost a

key international battle over the definition of traf-

ficking.

The 2001 Report of the UN Special Rapporteur on

Violence Against Women, Radhika Coomeraswamy,

entitled Integration of the Human Rights of Women

and the Gender Perspective: Violence Against

Women, acknowledges that all commentators agree

that there are fewer victims of trafficking who ‘‘are

being kidnapped or abducted. . .an overwhelming

majority are being trafficked through deception, and

false promises. . .’’ (UN Special Rapporteur, 2001,

para 19, p. 9). She also states that what is needed is a

‘‘targeted effort to capture the trafficker and prevent

trafficking so that the vulnerability of the women is

not exploited (UN Special Rapporteur, 2001, para 26,

p. 11).’’ Such acknowledgments, however, do not

seem to influence her definition of trafficking which

is limited to force or force-like conditions. The

Special Rapporteur’s Report nowhere mentions that

‘‘abuse of a victim’s vulnerability’’ should be part of a

comprehensive definition of trafficking that protects

all victims of trafficking, not just those who can

prove force (UN Special Rapporteur, 2001, para 11,

p. 7). Her reiteration of the language of ‘‘forced

prostitution’’ is outmoded, and sidesteps the issue

that victims in any legal regime where only ‘‘forced

prostitution’’ is actionable will be called upon to

prove that they were forced.

The most egregious misrepresentation in the Spe-

cial Rapporteur’s report is paragraph 31 in which she
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encourages the Heads of State of the South Asia

Association for Regional Cooperation (SAARC),

who at the time were in the process of drafting a

regional convention on the trafficking in women and

children for prostitution, to ensure that the SAARC

Convention did not conflict with provisions in the

new UN anti-trafficking Protocol. In her report, she

encourages the SAARC Heads of State to develop a

legal regime ‘‘based on a framework of rights and the

concept of coercion when it comes to trafficking (UN

Special Rapporteur, 2001, para 31, p. 13, italics

added).’’ This implies that the definition of trafficking

in the new UN Protocol is limited to the concept of

coercion, a limitation that governments and NGOs

rejected in the new UN Protocol. In fact, the defi-

nition of trafficking in the new UN Protocol explicitly

states that the consent of a victim of trafficking is

irrelevant. Fortunately, Radhika Coomeraswamy’s

advice was rejected in the new SAARC Convention

(2002, Article 1.3, p. 1) in which trafficking is

defined as the ‘‘moving, selling or buying of women

and children for prostitution within and outside a

country for monetary or other considerations with or

without the consent of the person subjected to traf-

ficking.’’

It is praiseworthy that the Special Rapporteur is

encouraging governments to use the definition of

trafficking from the new UN Protocol. However,

the Special Rapporteur should represent the Proto-

col’s definition of trafficking in its entirety, and as it

was concluded by those who spent two years debat-

ing the definition of trafficking and the Protocol’s

provisions.

The UN High Commissioner for Human Rights,

Mary Robinson, also omits the full definition of

trafficking from her 20 May 2002 Recommended

Principles and Guidelines on Human Rights and

Human Trafficking (UN High Commissioner for

Human Rights, 2002). Her report quotes only a

partial definition of trafficking contained in the UN

Protocol to Prevent, Suppress and Punish Trafficking

in Persons (pp. 3, 4, 7), omitting Article 3(b) of the

definition that states: ‘‘The consent of a victims of

trafficking in persons to the intended exploitation. . .-
shall be irrelevant where any of the means set forth in

subparagraph (a) have been used.’’

Given that both the UN Special Rapporteur

Against Violence Against Women and the UN High

Commissioner originally advocated for a definition

that was limited to forced trafficking, it is difficult not

to view their omissions in their recent reports as

serious misrepresentations of the definition of traf-

ficking in the UN Protocol. Participants in the Vienna

process know that the consent provision (Article 3b)

was the most contentious part of the Protocol. Yet, the

majority of States affirmed that the consent of a

victim of trafficking is irrelevant. Both the UN

Special Rapporteur Against Violence Against Women

and the UN High Commissioner’s representatives

were part of the consulting process and testified

before the Ad Hoc Committee while the Protocol

was being drafted. Yet both UN offices, while

appearing to support the new UN Protocol’s defini-

tion of trafficking, actually distort it by failing to

communicate and affirm the entire definition. In

effect, both offices seem to be carrying out the

recommendation of NGOs, such as the GAATW

and the International Human Rights Law Group

(quoted above), to use only that part of the definition

that focuses on force, and exclude the provision

stating that the consent of the victim is irrelevant.

FUTURE DIRECTIONS

The trend to minimize prostitution, and now even

trafficking for prostitution, has been growing for

years. Particularly in policy circles where anti-traf-

ficking legislation is being discussed and debated,

legislators and NGOs are told to concentrate only on

trafficking and not on prostitution. And when traf-

ficking is the subject, they are told to focus on

trafficking for domestic labor. Prostitution has been

wiped off the agenda in many countries. Whenever

anti-trafficking legislation is discussed in inter-

regional or international forums, countries are fre-

quently told not to discuss prostitution else as such a

discussion will jeopardize agreements against traf-

ficking. Frequently, policy makers have caved in to

this censorship.

The same violence, exploitation, and health con-

sequences happen to women who are in local pros-

titution, many of whom have been domestically

trafficked from neighborhood to neighborhood, city

to city, state to state, and province to province.

Information collected from victims of trafficking

and prostitution, and from others involved in work

against sexual exploitation—such as social services

providers, human rights advocates, and law enforce-

ment authorities—verifies that a significant number

of both women who have been internationally traf-

ficked, as well as those who have been domestically

trafficked and who are in local prostitution industries,

endure similar kinds of violence and suffer similar

and multiple health effects from the violence and

sexual exploitation (Raymond et al., 2001). Many

groups acknowledge that it is impossible to separate

the exploitation done to women in local prostitution

industries from the exploitation done to women who
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have been trafficked for prostitution (International

Human Rights Network Statements, 1999–2000).

Trafficking and sexual exploitation are intrinsi-

cally connected and should not be separated merely

because there are other forms of trafficking; or

because some countries have legalized/regulated

prostitution and thereby want to censor any dis-

cussion of prostitution from regional and interna-

tional policy agendas. It is necessary to put back

prostitution on the policy agenda. In countries that

tolerate prostitution—as one commentator noted—

‘‘there are more brothels than schools’’ (Fan, 1995,

p. 3). As Mary Sullivan and Sheila Jeffreys point

out, in New South Wales, Australia, since the

decriminalization of brothels in 1995, the greatest

expansion of prostitution has been in the number of

illegal brothels specializing in Asian women, which

operate with impunity in an industry that has spun

out of control (Sullivan & Jeffreys, 2001, p. 15). A

consequence of legalized prostitution in the State of

Victoria, Australia, has been a dramatic increase in

the trafficking of women particularly from Asia,

with the involvement of Victorian sex ‘‘business-

men’’ active in the international sex trade (Sullivan

& Jeffreys, 2001, p. 12–13). The 1999 Country

Reports on Human Rights Practices, released by the

U.S. State Department, spotlighted the growing

trafficking problem in Australia where ‘‘lax

laws—including legalized prostitution in parts of

the country—make enforcement [of laws against

trafficking] difficult at the working level’’ (U.S.

Department of State, 1999 Country Reports, 2000,

Section 6F).

Countries that have legalized or regulated prosti-

tution are those into which the highest numbers of

foreign women are being trafficked. There is good

evidence that countries such as the Netherlands and

Germany, both of which have recognized prostitution

as work and as an economic sector, are precisely the

countries that experience higher rates of women

illegally trafficked into the country for prostitution.

For example, a report done for the Budapest Group

found that 80% of the women in the brothels in the

Netherlands are trafficked into the country (Budapest

Group, 1999, p. 11). As early as 1994, the IOM stated

that in the Netherlands alone, ‘‘nearly 70% of traf-

ficked women were from CEEC [Central and Eastern

European Countries] countries’’ (IOM, 1995, p. 4).

Yet, some countries in Europe and the Newly Inde-

pendent States are rushing to redefine prostitution as

legal work in the misguided attempt to regulate and

control what they allege are the abuses of prostitu-

tion, without recognizing that the system of prostitu-

tion itself is the abuse.

Claims that legalizing and regulating prostitution

decreases the incidence of trafficking, lessens vio-

lence against women in prostitution, and improves

the health of women in the sex industry are unproven

and need to be scrupulously examined. Furthermore,

as some countries initiate legalization/regulation of

prostitution as work, they should understand that it is

impossible to redefine women in prostitution as ‘‘sex

workers,’’ without redefining the whole industry as

accepted ‘‘work,’’ thereby redefining pimps as ‘‘third

party business managers.’’ Legalization of the sex

industry doesn’t address its primary consequence—

that women in prostitution are segregated as a legal

class whose occupation is to provide sexual services

to men—albeit under theoretically regulated condi-

tions, but letting the male demand for commodifica-

tion of women’s bodies stand. Legalization of

prostitution effectively legitimates violence against

women.

Sweden’s new Violence Against Women bill pro-

vides a model for future policy and legislation on

prostitution. In 1999, Sweden enacted groundbreak-

ing legislation to prohibit the purchase of so-called

‘‘sexual services’’ (Swedish Government Offices,

1998). This new prohibition, part of a larger Violence

Against Women Bill, declares that prostitution is not a

desirable social phenomenon and lifts all penalties

against the women in prostitution. It grounds the

prohibition of the purchase of sexual services in a

new offense called ‘‘gross violation of women’s

integrity,’’ and clearly views prostitution and all

forms of violence against women as an obstacle to

women’s equality. It is one of the first pieces of

legislation to address the demand for prostitution that

leads to trafficking for sexual exploitation by target-

ing the men who purchase so-called sexual services.8

Sweden’s model legislation decriminalizes women

who are in prostitution, and penalizes the recruiters,

pimps, procurers, brothel-keepers, and buyers. It also

includes resources for women in the sex industry so

that they have meaningful options and alternatives to

prostitution.

In March 2001, the Swedish Parliament’s Sexual

Crime Committee recommended that the law prohib-

iting the purchase of sexual services be strengthened

(Ekberg, 2001, p. 3). The law has strong support in

Sweden, with recent polls showing that about 80% of

the Swedish population supports the law (Jacobson,

2002, p. 24). The Swedish women’s movement, and

groups that work with victims of violence against

women and with women in the sex industry such as

ROKS (Riksorganisationen For Kvinnojourer I Sver-

ige or the National Organisation for Battered Women

in Sweden), maintain that women contact them in
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larger numbers to obtain assistance and to exit

prostitution. An article written by a representative

from the Prostitution Group in the Stockholm Police

Department stated that the number of prostituted

women has been cut in half, street prostitution has

declined substantially, 70–80% of the men who

formerly bought commercial sex have disappeared,

and there is no indication that clandestine prostitution

in clubs, escort agencies, and brothels has increased

(Bjorling, 2001). Police have also stated that the

Swedish law prohibiting the purchase of sexual

services has had a chilling effect on trafficking. If it

wasn’t for this law, police say that Sweden would

have a similar problem as Norway and Finland,

where Russian women are regularly brought across

the border and made to service Scandinavian men in

prostitution camps in northern areas of both countries

(quoted in Ekberg, 2001, p. 5).

The least discussed part of the prostitution and

trafficking chain has been the men who buy women

for sexual exploitation in prostitution, pornography,

sex tourism, and mail-order bride marketing. Some

commentators would express the view that prostitu-

tion is inevitable by shrugging their shoulders and

saying ‘‘prostitution has always been in existence,’’

or ‘‘boys will be boys,’’ or ‘‘customers are victims

too.’’ Others maintain that it is the State’s responsi-

bility to stop commercial sexual exploitation through

legislation that penalizes men who buy ‘‘sexual

services.’’ There is a real need for governments to

put male buyers of prostituted women and children

on the policy and legislative agenda, taking seriously

that the problem of global sex trafficking will not be

dented unless those who create the demand for

prostitution are addressed.

Finally, victims of trafficking should not be trea-

ted as migration criminals—i.e., as illegal migrants

who should be deported from a country. Trafficking

should not be treated as a migration crime. Traffick-

ing is exploited migration, but trafficked women are

not migration criminals. Many regard trafficked

women as ‘‘undesirable and criminal aliens,’’ cross-

ing borders illegally to take advantage of greener

pastures elsewhere. This perspective is reflected in

national legislation in destination countries that

makes immigration more restrictive, thus obstructing

the flow of migrants seeking to enter countries

legitimately and through applications for asylum.

Ironically, these restrictive immigration policies

tighten up border controls that often are used to harass

vulnerable migrants, but have little effect on the

traffickers. As immigration becomes more restrictive

and discriminatory, and ineffective border controls are

utilized in receiving countries, traffickers become the

major international players who facilitate international

migration because the legitimate channels are so

restrictive. Many would-be immigrants turn to the

smugglers, who are often the traffickers, who then

channel numbers of women and children into global

trafficking networks that supply local sex industries

and cheap labor markets in countries of destination.

CONCLUSION

The Protocol to Prevent, Suppress and Punish Traf-

ficking in Persons, Especially Women and Children

follows in the footsteps of the 1949 Convention for the

Suppression of the Traffic in Persons and of the

Exploitation of the Prostitution of Others, the Con-

vention on the Elimination of All Forms of Discrim-

ination Against Women (CEDAW) and theConvention

on the Rights of the Child. This protocol on trafficking

in persons is placed firmly in the body of international

instruments, and takes up where the others left off in

protecting the basic human rights of women and

children.

International treaties alone are not sufficient to

combat the crime of trafficking in women and chil-

dren. But the anti-trafficking protocol is a huge step

forward in advancing the human rights of women and

children into the 21st century.

ENDNOTES

1. Completion of a third Protocol on the Illicit Manufactur-
ing of and Trafficking in Firearms is expected at the end
of 2001.

2. The 1999 CIA report, authored by Amy O’Neill Richard
on ‘‘International Trafficking in Women to the United
States,’’ cites figures of 700,000 to 2 million women and
children trafficked globally each year.

3. This is the first UN instrument to address the exploitation
of prostitution and trafficking. It is a strategic Conven-
tion, although it has no monitoring mechanism.

4. The Bangladeshi–Pakistan and Nepal– India estimates
come from the Centre for Women and Children Studies,
1997, Fact-Finding National Workshop on Trafficking in
Women and Children, Dhaka, Bangladesh, May 23–25,
p. 33. However, a report from the Lawyers for Human
Rights and Legal Aid (LHRLA) on Trafficking of Women
and Children in Pakistan: the Flesh Trade Report 1995–
96 puts the figure higher at 100–150 Bangladeshi
women per day trafficked into Pakistan. The Philippines
and Thai-to-Japan numbers come from the Coalition
Against Trafficking in Women, Asia-Pacific Map Project,
Trafficking of Women for Prostitution in the Asia Pacific,
CATW-Asia Pacific, Manila, 1996.

5. The principle of non-refoulement, recognized in the UN
Convention Relating to the Status of Refugees, prohibits
expelling or returning a refugee to any territory in which
her/his life or freedom would be threatened. (This prin-
ciple does not apply to persons claiming refugee status
who are judged to be a danger to the security of a country
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in which he/she is.) The International Human Rights
Network advocated that this principle of non-refoulement
become part of the migrant smuggling protocol. Although
the migrant may have entered the country illegally, this
illegal status should not be used against the migrant’s
claim for asylum or residency.

6. There were some provisions exacted from the final
compromise over the definition, especially by countries
that legalize/regulate prostitution. However, these points
were relegated to the ‘‘travaux preparatoires’’ (notes that
will be used in interpreting the Protocol), and are not
placed in the text of the Protocol itself. These notes
include a reference that the phrase ‘‘abuse of a position of
vulnerability is understood to refer to any situation in
which the person involved has no real and acceptable
alternative but to submit to the abuse involved.’’ Another
note indicates that ‘‘The Protocol is without prejudice to
how States Parties address prostitution in their respective
domestic laws.’’

7. This information can be found on the web pages of
Global Alliance Against Trafficking (GAATW) at www.
inet.co.th/org/gaatw or of the International Human Right
Law Group at www.hrlawgroup.org.
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