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ABSTRACT 

Piracy is shaking the financial foundation of the media industry, including that of digital 

games. This interdisciplinary study conducts a multi-method analysis to explore the understanding 

of the laws regarding digital game piracy and the ethical approach to digital game piracy. This was 

addressed through a qualitative survey of the digital game use of young adults at a large 

Midwestern university (N=516) and a legal analysis of the laws regarding digital game piracy. The 

study found that, to gamers, the act of piracy acts works like a game itself and thereby strengthens 

its appeal to the gaming audience. 

 

Keywords: video games, theft, BitTorrent, law, intellectual property, copyright, Millenials, piracy 

 

 



Emulators and ROMs 3 

INTRODUCTION 

Dan Hibiki is an enthusiastic digital game player. When the anticipated game Skullgirls 

Encore was released, he played through it rapidly and enjoyed it—with one exception. At the 

conclusion of the game, something happened he could not quite explain. When game ended, a 

message appeared “What is the square root of a fish?” Confused about the meaning of the 

message, he tweeted a screenshot of the message at the game developer to ask about it. The 

developer responded, “Oh that? It means you should probably buy the game instead of [pirating] 

it.” Hibiki did not realize it at the time, but he had inadvertently revealed that he had illegally 

downloaded Skullgirls Encore. The message at the end of the game only appeared in illegal copies 

of Skullgirls Encore.  

Hibiki was embarrassed and admitted he had wanted to try the game before he bought it. 

Although, technically, the game developer Lab Zero could have taken legal action against him, the 

developer in this case was generous with Hibiki and urged him to buy the game now that he had 

played it. Hibiki said he would.  

This encounter between the digital game pirate and the game developer played out over 

Twitter and soon reverberated throughout gaming journalism websites in July 2014. It indicated 

two substantial problems: the growing degree of piracy occurring in digital games and the fact that 

the very enthusiastic fans game developers most want to attract may also be the most likely to 

pirate a game.  

With the advent of the internet, piracy has rocked the media industry. Using tools like 

BitTorrent, media-savvy consumers have discovered that they can have just about any media they 

would like for free (Palfrey & Gasser, 2013). This includes the digital game industry, although the 

circumstances differ slightly. 
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Whereas a large percentage of movies have made the transition from VHS to DVD to Blu-

ray to Digital, a significant number of games are simply abandoned (Goode & Kartas, 2012). The 

companies that created the games often no longer exist or at least do not sell them. And even if the 

companies remain, in many cases the hardware on which the games are played have been 

abandoned. This has driven many users to download unofficial game emulators (e.g., SNES4iOS or 

SuperGNES) so that they can access these games, in the form of ROMs, on their smartphones and 

tablets (Goode & Kartas, 2012). And while such emulators are readily available (Williams, 2014, 

February 21)—at the time of writing SuperGNES was #10 in top paid Android apps on Google 

Play—their existence absolutely contributes to acts of piracy. 

In Copper (1998), the author predicts a number of the leading ethical issues that will affect 

life in the 21st century and key among them is piracy. Using the term “bootlegging,” Cooper (1998) 

predicts that “copying, selling and reselling other people’s software, tapes, CDs, data and other 

forms of information becomes instant in an age of point-and-click duplicating” (p.73). He noted 

that what has allowed this problem to spread are the different understandings of intellectual 

property in countries now linked through the World Wide Web. 

As games are beginning to be used for a wide array of purposes, including enhancing 

health (Griffiths, 2005) and increasing work efficiency (Ruohomäki, 2003), it is worth considering 

the ethical and legal implications of emulators and ROMs. This interdisciplinary study explores the 

difference between how the public—in this case, the media-savvy college student population—

conceptualizes the legal and ethical implications of emulator use and how such use is 

conceptualized in the law. 

Gaming is a growing hobby. Currently, 72 percent of households play digital games 

(Lobato & Thomas, 2012). Fifty-two percent of people own a dedicated gaming console, and those 

who do own a dedicated console own an average of two. The average age of a player is 30, and 
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digital gamers have been playing for an average of 13 years (“Game Player Data,” 2013). To cast 

an eye toward the future, gaming is nearly ubiquitous—97 percent of youth 14 to 18 play digital 

games regularly (Irvine, 2008).  

This study reports the findings of an ethical and legal analysis of digital game emulators. To 

examine the ethics of emulator downloading, distribution, creation and play, 516 college students 

at a large Midwestern university were surveyed and asked to discuss their emulator use. More than 

20 percent of respondents reported using digital game emulators. Emulator use was connected to 

reported media piracy of music and movies. In other words, people who pirate movies and music 

were found to be more likely to pirate games. Yet despite the usage of emulators there was a great 

deal of confusion on the part of respondents regarding what the law says about piracy through 

emulators. 

The law, however, is pretty cut and dried. U.S. law has long protected technologies that 

could potentially be used to aid individuals in violating copyright, so long as the technologies are 

capable of substantial noninfringing uses (Sony v. Universal City Studios, 1984) and the developers 

cannot be shown to be promoting or fostering infringement (Metro-Goldwyn-Mayer Studios Inc. v. 

Grokster, Ltd., 2005). However, while the emulators themselves might be legal (Sony Computer 

Entertainment, Inc. v. Connectix Corporation, 2000), the ROMs played on them remain the 

intellectual property of the copyright owner (Sega Enterprises Ltd. v. MAPHIA, 1996; Stern 

Electronics, Inc. v. Kaufman, 1982). Many video game publishers have embraced their past 

catalogues and are now rereleasing their old hits on new platforms, putting publishers in potential 

conflict with the very enthusiasts who play their properties (Plafke, 2014, February 14; Leadbetter, 

2014, January 28). 

The argument against such digital piracy is that piracy discourages innovation insofar as it 

decreases media sales (Easley, 2005). There is some financial evidence in support of this argument 
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in the digital game industry and carries potential consequences for the future of the games 

industry. Yet this argument has little relevance to the survey population examined here in that the 

ethical reasoning presented was largely consequentialist—emulators are fine in that respondents 

saw no consequences for their consumption. Furthermore, survey respondents saw such piracy as 

morally acceptable, in part, based on misperceptions regarding the laws about digital game piracy. 

This presents a challenge to litigators: There is a need to discourage the use of emulators while at 

the same time not alienating the population to whom such games can be sold. 

These findings indicate that the public requires greater awareness of the laws and industry 

consequences. In particular, the public needs information regarding the litigation experiences of 

those who develop and distribute unofficial emulators. This would take such discourse out of the 

realm of urban legend into reality—and it would address the consequentialist reasoning of 

unofficial emulator users. Furthermore, it is worth considering whether the word “piracy” itself 

with its numerous connotations, could be a part of the problem.  

 

BACKGROUND 
Digital Games in Contemporary Society  
 

As a fairly recent phenomenon, it is interesting that emulation is necessary—all of the 

technologies emulated have been developed in only the past 30 years. But in that time, a 

generation of digital game players has grown up. Those players find themselves unable to play the 

nostalgic games of their past often due to abandoned hardware. This section will root the present 

study in the history of gaming, as the development of emulation technology arises as a result of 

technological advancement. At the close of the 1990s, Mazzi Binasisa described the digital games 

in the following way: 

In tracking the evolution of the digital game, I realize that it is not to blame for any 

dumbing-down of the youth. The games that people play are a reflection of their 
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wants and also of our growing desire as a society to be preoccupied…[Digital 

games] are no longer a luxury item or indeed the new cool. For millions globally 

they will simply be a footnote of their youth (Binasisa, 2002, p. 45).  

What is a digital game and why does the piracy of them matter? The statistics regarding 

digital games speak for themselves. Currently, almost three out of four households play digital 

games (Sheff, 1999). Even back in the 1990s, two-thirds of households owned a Nintendo 

Entertainment System, or NES (Sheff, 1999). Each year, digital games make more money than 

Hollywood—a trend that began after the release of the NES in America in 1985 (Gee, 2003).  

The digital game is, at the very least, a lightning rod for debate (Williams, 2003). At one 

time, many derided digital games as child’s play, dangerous for the brain and a hobby for 

computer geeks (Gee, 2003). In many ways paper-based games served as the prototype culture of 

the digital games culture that would come later (Vorderer & Bryant, 2006). In America, digital 

gaming by no means arose out of a time period with great disposable income and great free time. 

On the contrary, digital games developed mass popularity in the midst of a recession in the early 

1990s. In 1987, a stock collapse began a period of financial recession that continued until 1992 

(Browning, 2007, October 15). 

           Many viewed the digital game as a child’s toy, but by 1990, the industry looked 

increasingly grownup. By 1992, the digital game industry was quickly approaching the profitability 

of the music industry. By the standards of the music industry, Super Mario Bros. 3 went platinum 

11 times when released in 1990. Michael Jackson is the only artist who achieved such an 

accomplishment in the 1990s (Sheff, 1993). 

Digital game technology, consumerism and competition grew rapidly from the late 1980s 

into the 2000s. Digital games now can display full-motion, photo-realistic video throughout game 
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play, feature a wide range of choices and regularly cast A-list movie actors to provide modeling 

and voices (Scharr, 2013). 

What changed that allowed digital games to take off? In short, the audience did. No longer 

content with passive entertainment, audiences have sought ways to have a more interactive 

experience with their media—blogging about television shows, and tweeting responses to news 

articles. The demand for digital games is part of a larger trend toward interactivity in entertainment 

consumption (Raney, Smith & Baker, 2006; Williamson & Pierson, 2003). Digital games were in 

the uniquely advantageous position to take advantage of this change (Egenfeldt-Nielsen, Smith & 

Tosca, 2013; Williamson & Pierson, 2003). The technology developed from plastic cartridges to 

CDs to DVDs to digital files. But the digital copies had a serious flaw: they're easy to reproduce, 

and thus easy to pirate. Unlike physical copies of the game, everything you need to run the game 

is right there on the internet already. No need to rip a CD or DVD, or upload a ROM.  The code is 

available and ripe for the taking – and plenty of people decided to do so.  

Ethics of Media Piracy 

In scholarly study of media piracy, several problems have been identified that have led to 

the current situation: the problem of traditional media pricing, the accessibility of pirated media—

much of which comes from outside the U.S. legal jurisdiction, and the changing nature of what is 

considered a “copy.” 

First, it’s worth addressing the use of the word “piracy” as the term carries a set of negative 

connotations that may not be representative of all that occurs in emulation. The term is 

nonetheless useful as a metaphor in that it captures the unauthorized nature of the act, which 

challenges powerful institutions in a society (Lobato & Thomas, 2012). Actual pirates in the 

seventeenth and eighteenth centuries both challenged the emerging power of the state and were 

also a tool of the state. While pirates challenged the state’s hegemony in the nature of violence 
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and the state’s asserted control of the high seas, they also were useful in situations where the state 

could not interfere.  

In the United States, federal courts may assess fines as high as $150,000 for pirating a 

single copy of a single song under the Digital Theft Deterrence and Copyright Damages 

Improvement Act of 1999. This number is, Larsson (2013) notes, divorced from the actual damage 

caused by the individual act of piracy and, as a form of statutory damage, could be argued to be 

both arbitrary and excessive. The American music industry has taken advantage of this law more 

than any other media industry, suing more than 30,000 people. Since the consequences of losing 

are quite high for most Americans, most settle without challenging the industry and thus the 

maximum fine has never been imposed (Larsson, 2013). A major factor, aside from the 

consequences of losing, is the cost, both of time and money, to defend copyright infringement 

allegations brought by a major media company. 

Yet changes in pricing and accessibility have shrunk the audience for pirated music. In the 

music industry, Apple is by no means considered a saint. When Apple introduced iTunes and 

enforced a 99 cents per song norm, many media labels initially balked (Robinson, 2013). But the 

rise of iTunes also meant a shrinking audience for pirated music. Peer-to-peer file exchange 

programs such as Kazaa found themselves simultaneously flooded with bad versions of songs—

placed there by the music industry—even as many consumers chose to pay a little rather than get 

caught and pay a lot (Woody, 2003). Over time it’s been demonstrated that if the price of digital 

media is accessible, often people are willing to pay in order to have the content legally (Karaganis, 

2011). 

Karaganis (2011) argues that the problem of global piracy is essentially a problem of 

pricing: 
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High prices for media goods, low incomes, and cheap digital technologies are the 

main ingredients of global media piracy. If piracy is ubiquitous in most parts of the 

world, it is because these conditions are ubiquitous (p. i). 

Karaganis’ (2011) contributions to this discussion are valuable in that he shifts the focus of 

conversation from one of industry revenue leakage to one of equity. The author arguea that media 

piracy provides a basic cultural infrastructure for consumers priced out of legal media markets. 

They do this by, for example, comparing the average cost of DVDs with their price in pirate 

markets and adjusting for wage levels. In India for example, a legal DVD copy of “The Dark 

Knight” would typically cost the equivalent of $641 (Karaganis, 2011). The pirate market provides 

an alternative.  

Not often taken into account are the different motivations behind piracy. In unofficial 

emulation, for example, many games that were never translated for audiences outside of Japan will 

be translated for American English, Dutch, German and a number of other audiences. This opens 

up a library of narratives that would otherwise be inaccessible to anyone who does not speak 

Japanese (Szczepaniak, 2010, July 13). In addition, games are often artistically modified. In these 

cases, media pirates will retain the basic core or ROM of the game but alter it (e.g., change the 

narrative, add additional levels, adjust the difficulty, and/or add additional in-game challenges). Of 

course, such relatively minor alterations likely would not serve to remove it from copyright 

protections regarding derivative works. Finally, emulation websites all warn visitors that it is illegal 

to download games the individual has not purchased. Some follow this guidance and only 

download the games in their personal library. 

This can be confusing, of course. Someone who owns a Super Nintendo copy of Super 

Mario World may think he or she has the legal right to download a copy of Super Mario World on 

Gameboy Advance—and this is not the case. And this is especially challenging among the current 
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generation (Larsson, 2013). Larsson (2013) notes that current copyright law sees copyright as 

applying to each individual physical copy. But young adults see copyright as applying to the 

individual content (Palfrey & Gasser, 2013). As the mediascape has diversified, young adults have 

wanted to take their media with them across devices. But DVDs don’t play on iPads, and 

Gameboy Advance games don’t play on a PlayStation 4. 

Millennials have a different attitude toward media than generations introduced to the 

Internet at a later stage in life (Palfrey & Gasser, 2013). Palfrey and Gasser (2013) argue that this 

generation doesn’t think of recorded music in physical forms, such as vinyl records, tapes or CDs. 

Music, along with other types of media, are digital objects that can be downloaded, transmitted, 

and shared. 

It has been argued that copyright law, in order to be relevant, needs to adjust to the 

changes in technology and the changes in media culture (Decherney, 2011). In order to address 

issues such as media piracy, Litman (2006) argues that copyright law needs to be made clearer. 

She advocates that a stronger copyright law leads to greater creativity. Yet this doesn’t take into 

account the creativity involved in the various types of textual poaching that occurs in emulator 

play (Winslett, 2011, May 2). 

Based on the growing number of young adult digital game players, it is worth considering their 

base of knowledge regarding digital game piracy and how it corresponds with what the law says 

about unofficial emulators. This study will address two questions:  

RQ 1: “How do young adults understand the law regarding of digital game piracy?” 

RQ 2: “How do young adults conceive of the ethical implications of digital game piracy?”  

These concerns were explored through multi-method research that included a qualitatively 

informed survey and a legal analysis of copyright law. The two researchers on this project have 

different methodological experiences. One is a trained legal researcher, and the other is a 
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qualitative researcher. So, one researcher collected survey data and conducted the related 

analysis, and the other applied a close reading to copyright law.  

This study is rooted in the interpretivist scholarly tradition and does not claim 

generalizability. The goal of this study is to increase understanding regarding the nature of digital 

game piracy and consider what this means in thinking about ethics and law surrounding piracy.  

Interpretive theory has “the capacity to challenge the guiding assumptions of the culture, to raise 

fundamental questions regarding contemporary social life, to foster reconsideration of that which 

is ‘taken for granted,’ and thereby to generate fresh alternatives for social action” (Gergen, 1982, p. 

109). The legal analysis explored the specificities of copyright law regarding digital game piracy in 

order to understand the nature of the law and where misconceptions may lie. This approach of 

conducting ethical analysis in tandem with legal analysis seemed sensible in light of the fact that 

many issues of concern in contemporary society have implications for both (Cooper, 1998; 

Belmas, 2014). 

The survey was conducted at a large Midwestern university of five hundred and sixteen 

(N=516) undergraduate students using Qualtrics software. It was offered in exchange for extra 

credit in large-lecture classes. The survey took approximately 10 minutes to complete and was 

distributed between January 24, 2014 and February 7, 2014. The survey contained a mixture of 

closed-ended informational questions and open-ended questions. The questions asked about 

students’ video gaming preferences, how often they played games, and when they started playing 

games. The survey asked about their knowledge of emulators. After revealing what emulator was, 

the survey then asked whether they thought such a thing was a legal, whether they thought it 

should be, and whether it mattered ethically in regards to their use of it. Furthermore, they were 

asked about their experiences pirating other forms of media—music and movies in particular. 
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Research was conducted in accordance with human subjects standards set by the university and its 

Internal Review Board (IRB), and participants provided informed consent to participate.  

All participants in the survey were young adult college students (18-24). Young adult 

college students are a useful population to examine in that their media use can be seen as 

predictive of the future of mainstream media use (Goode & Kartas, 2012). Participant 

demographics consisted of the following: there were 143 males (28%), 359 females (71%) and 3 

individuals who identified their gender as “other” (1%). Within this population, 15 began playing 

digital games in the Atari era of gaming or earlier (3%), 89 began playing with 8-bit games such as 

the Nintendo Entertainment System (18%), 78 began playing with 16-bit games such as the Sega 

Genesis or Super Nintendo Entertainment System (15%), 182 began playing digital games in the 

late-1990s with the Sony Playstation, Nintendo 64 and Sega Saturn (36%), 98 began playing 

during the previous generation of console systems—the Playstation 2, Nintendo Gamecube and 

the Microsoft Xbox (19%) and the remaining 75 (15%) began playing only in the past generation of 

systems.i What this indicates is a high percentage of people who began playing on systems that are 

no longer supported.  

The survey included 50 items and represents a part of a larger product to measure and 

understand the use of digital games among young adults. To address the research focus, the survey 

examined (1) weekly video game intake, (2) experience with video games, (3) awareness and 

knowledge of digital game emulators, (4) knowledge of the relevant laws regarding emulators, and 

(4) opinions about the moral, ethical, and legal implications of piracy of digital games and other 

types of media as well.  

 

MISUNDERSTANDINGS ABOUT PIRACY  

Legal History of Emulators and Video Game Piracy 
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Digital game emulators were first developed in 1991. A software-based emulator designed 

to play games from the Sega Genesis was developed in 1991, though not publicly released 

(Conley et al., 2004). Emulators for both the Super Nintendo and PlayStation came out later that 

decade, each more than four years after its respective console (Conley et al., 2004). Conley et al. 

(2004) notes that slowly but surely, emulators began to catch up to consoles, and websites soon 

emerged on the Internet where users could easily access ROMs.  

Although digital game development is a relatively young industry, developers jumped 

quickly on the copyright bandwagon. Indeed, the digital games contained within the 

abovementioned ROMs were determined to be copyrightable works years before the first emulator 

came out. In Midway Mfg. Co v. Artic Int’l, Inc. (1983), the U.S. Court of Appeals for the Seventh 

Circuit recognized video games as copyrightable audiovisual works subject to the 1976 Copyright 

Act.ii Even altered versions of the game were determined to be derivative works, and therefore 

rightfully belonged to the original copyright holder.iii  

Emulators, on the other hand, have faced fewer legal speed bumps. In 2000, the U.S. Court 

of Appeals for the Ninth Circuit determined that such products, while perhaps based on 

copyrightable code, were “transformative, and [did] not merely supplant the ... console” from 

which they were derived (Sony Computer Entertainment, Inc. v. Connectix Corp., 2000). Key to 

this finding was the fact that emulators opened up new platforms upon which users could play 

games. The court noted that an emulator “affords opportunities for gameplay in new environments, 

specifically anywhere an [emulated] console and television are not available” (p. 606). Despite 

recognizing that emulators might eat into a console’s profits, the Ninth Circuit deemed such 

programs to be non-infringing works.   

Thus, the emulators themselves are perfectly legal, but the content played on them often is 

not.  Of course, although Midway determined there was no fair use under the specific facts of that 
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case, that does not mean there could never be a fair use argument for ROMs. However, whether a 

particular ROM could fall under fair use principles, and thus be free of copyright concerns, would 

likely prove to be a gamble for ROM creators.  

Fair use, as outlined in 17 U.S.C. § 107, allows for the “fair use of a copyrighted work, 

including such use by reproduction in copies or phonorecords or by any other means specified by 

that section, for purposes such as criticism, comment, news reporting, teaching (including multiple 

copies for classroom use), scholarship, or research.” Such use “is not an infringement of 

copyright,” according to the section (17 U.S.C. § 107). When determining whether something falls 

under fair use, § 107 outlines four factors that courts should consider. Those factors are: 

(1) the purpose and character of the use, including whether such use is of a commercial 

nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted work as 

a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted work (17 

U.S.C. § 107). 

None of the factors or categories mentioned alone are determinative, and decisions on fair use are 

often are fact-dependent.iv Indeed, as the Copyright Office itself points out, “[t]here is no specific 

number of words, lines, or notes that may safely be taken without permission” (Campbell v. Acuff-

Rose Music, Inc., 1994). Ultimately, “[t]he distinction between what is fair use and what is 

infringement in a particular case will not always be clear or easily defined” (Campbell v. Acuff-

Rose Music, Inc., 1994). 

 Although the law concerning fair use is generally a bit vague, it has been somewhat well-

defined in regard to digital games. In addition, companies are notifying their customers that 
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downloading games you already own can still get you in trouble. According to Nintendo:  

There is a good deal of misinformation on the Internet regarding the 

backup/archival copy exception. It is not a "second copy" rule and is often 

mistakenly cited for the proposition that if you have one lawful copy of a 

copyrighted work, you are entitled to have a second copy of the copyrighted work 

even if that second copy is an infringing copy. The backup/archival copy exception 

is a very narrow limitation relating to a copy being made by the rightful owner of 

an authentic game to ensure he or she has one in the event of damage or 

destruction of the authentic. Therefore, whether you have an authentic game or 

not, or whether you have possession of a Nintendo ROM for a limited amount of 

time, i.e. 24 hours, it is illegal to download and play a Nintendo ROM from the 

Internet (“Antipiracy FAQ, 2014). 

While some have argued that there are legitimate reasons for the use of ROMs, such as 

preservation of older titles for later generations (Flood, 2004), the current U.S. copyright regime 

gives the copyright owner control over its work for 95 years after the work is first published (U.S. 

Copyright Office, 2000).v Game manufacturers have made efforts to educate the public on the 

issue. The Entertainment Software Association, an industry policy organization, states clearly on its 

antipiracy page that “the current availability of a game in stores is irrelevant to its copyright 

status....[T]he copyrights of games are valid even if the games are not found on store shelves, and 

copying or distributing those games is a copyright infringement” (“Antipiracy FAQ,” 2013). The 

ESA (2013) notes that, given that the medium itself is only about three decades old, it will be quite 

some time before any video game falls into the public domain when copyright expires.vi  

The manufacturers are likewise adamant about protecting their intellectual property.  

Nintendo of America’s anti-piracy website offers its position simply. “Video game piracy is illegal,” 
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the company states on its anti-piracy FAQ (“Antipiracy FAQ,” 2014). As to whether one could be 

prosecuted for downloading game content, the company notes that “[l]aw-enforcement authorities 

pursue those involved in Internet piracy and those distributing game copiers. Nintendo has 

supported numerous criminal [charges] to combat the sale of the game copiers and internet piracy 

on a global scale.” 

The companies have good reason to do so. Recently, several manufacturers have 

reintroduced their back catalogue of games onto modern systems. Nintendo has brought back 

numerous originals from the NES forward to their current consoles.vii Likewise, Sony’s latest 

consoles can play several popular games from as far back as the original PlayStation era (PSOne 

Classics List, 2013). While exact sales numbers are hard to come by, such back catalogues are 

estimated to be worth millions to their owners (Hatfield, 2010).  

 

Survey Results 

The survey results speak to some awareness of emulators. However, it was clear, among 

those who use emulators, that a process of ethical reasoning was firmly in place to support their 

use of something of perceived vague legality. Respondents were not required to answer every 

question, so some questions had greater or smaller respondent pools. 

When asked what an emulator is, 102 respondents (20%) knew what it was, 59 (12%) 

thought they knew what it was, and 342 (68%) did not know. While this study is, of course, most 

interested in the 20%—which is no small number where piracy is considered—the 68% is still 

important in that this reminds observers that the vast majority of the population is either (1) not 

literate in digital games and methods of playing them, and/or (2) not interested in pirating them. 

This emphasizes the salience of research such as this in providing information about the legal 

environment regarding specific types of media activities before they become widespread. 



Emulators and ROMs 18 

 When asked whether they had ever used unofficial emulators, 101 respondents (20%) said 

they had, and 401 (80%) said they had not. The largest number of respondents who admitted to 

emulating digital games, admitted to emulating current generation digital game systems (91 

respondents, 23%). The next most popular generation of digital games to emulate, unsurprisingly, 

was the Nintendo 64/Sony Playstation era of games, according to 65 respondents (16%). For many 

young adults, particularly in this sample, this was the generation of games with which they grew 

up. Only seven respondents (1%) admitted to developing unofficial emulators, and the small 

number is not surprising. It takes tremendous skill to emulate digital games, particularly given that 

most systems have some level of digital rights management.  

 In order to gauge the understanding of the law regarding unofficial emulators and ROMs, 

respondents were asked to respond “yes” or “no” to four statements about emulators and four 

statements about ROMs. In general, the responses speak to a great deal of confusion (see Table 1).  

[INSERT TABLE 1]  

 These responses speak to a perceived nebulous legality regarding digital game emulation. 

This could be a result of the lack of enforcement against emulation (DethBlade, 2014), the 

cacophony of media sources that share often contradictory opinions of the legality of emulation 

and/or a side effect of a lack of awareness of emulation in general. This is supported by the 

response from respondents to the question “If you knew what you were doing was illegal 

(regarding emulators), would you continue to do it?” One hundred and thirty-six (27%) 

respondents said that they would, 300 (61%) said that they would not, and 59 (12%) said “It 

depends” (see Table 2).   

 

Ethics Of Piracy 
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The “It Depends” option allowed respondents to detail what they meant, and responses 

seemed to address four major concerns. First, respondents noted the increasingly prohibitive price 

of gaming, which makes it expensive to be part of the American cultural conversation. From this 

perspective, the ethics of emulation seem to lean on a Robin Hood ideology—media companies 

have significant capital, but college students do not, or at least do not perceive that they do. So, 

taking content, even if illegal, seems less ethically troubling from this perspective. The second 

response was largely consequentialist. Relatively few individuals have been sued for emulator and 

ROM use, so it seems there are few consequences to pirating the material. The third response was 

largely practical—some games have been abandoned and are unavailable anywhere else. If they 

are not available through any form of official emulation, these games are not making anyone 

money, and thus emulation would not cost anyone money either. And the final response comes 

from an artistic perspective—it is fair to conduct the illegal act, if one is doing something artistic 

with the material (e.g., altering the digital game code in some substantive way).  

[INSERT TABLE 2] 

In responding to the question of “what should the law say regarding emulators and 

ROMs?” respondents all seemed to indicate a greater need for clarity. Many respondents argued 

that it would be better for the emulators and ROMs to be completely unavailable if some activities 

with them were illegal, and others argued that there shouldn’t be any law whatsoever on the topic.  

Survey respondents were also asked whether the use of emulators and ROMs were 

“morally wrong.” The 292 respondents (59%) said that it was not, while 163 (33%) said that it 

was. Thirty-nine respondents (8%) choose the “It Depends” option and what they wrote largely 

mirrored the responses on whether they would continue to conduct digital game emulation if they 

knew it was illegal. So, the major schools of thought in approaching the topic tend to be practical, 

consequentialist and artistic.  
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What this survey indicates is that a substantial percentage of the young adult population is 

largely unaware of digital game piracy—even though nearly everyone surveyed admitted to 

playing digital games (92%). A small percentage of the population is invested in digital game 

emulation—invested because it is technologically available, because it is perceived as nebulously 

legal, and they have games they care about that have been abandoned by the digital game 

industry. The vast majority of those surveyed grew up in the eras in which the favored digital game 

systems are those which are most popularly emulated—Super Nintendo Entertainment System, the 

Sega Genesis, Nintendo 64 and the Sony Playstation. This indicates a level of nostalgia to play and 

desire for access to media that is no longer being sold in stores, nor is often readily available in a 

format besides piracy. And if there is one key motivation, which this survey seems to indicate, it is 

nostalgia. Respondents played digital games to greater and lesser degrees but nearly all could list a 

favorite digital game. When such games are hard to access, this may explain the disconnect 

between the law and the ethics that motivate digital game piracy.  

 Part of the reason for this disconnect may also be that in some ways piracy is much like 

playing a game itself. Historically, the pirate is a subversive character who faces a strong enemy. 

The pirate in some ways is presented as a hero facing an overpowering enemy—in this case the 

media industry. And much like the playing of a game, the pirate faces obstacles and danger in 

achieving his objective, in this case, locating the content. So in piracy the act of acquiring the 

content mirrors the content itself. The piracy experience has an appeal to frequent game players in 

particular, and this would be the population most interested in access to such games.  

 

Solutions and Recommendations 

 Numerous scholars have noted that piracy is primarily a problem of pricing and 

accessibility. Survey respondents were asked what constituted an acceptable price for both 
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traditional console and personal computer games as well as an acceptable price for mobile games. 

In both cases, acceptable prices were quite low for most. Respondents deemed it more acceptable 

for console games to be a higher price, but this is likely because this has been the normal price 

structure since the late-1980s. Yet, digital game players who would like to play older games are 

often paying far more than $50-70, in particular for rare games. Retro gaming is an industry 

currently plagued by widespread price-gouging (O’Rourke, 2014, July 15).  

[INSERT TABLE 3] 

The gaming industry can combat this by offering games on existing console systems and 

personal computers at reasonable prices. As noted earlier, there has been progress in this area in 

that both Nintendo and Sony have systems in place to sell emulated older games, often for $9.99 

or less, on contemporary systems. Sony has launched a streaming service, Playstation Now, which 

is comparable to a Netflix for gaming. Microsoft recently announced that their newest system, the 

Xbox One, will be increasingly supporting games from their previous system, the Xbox 360 

(Passary, 2016, January 22). If companies make more of their games available, at a reasonable 

price, this creates less incentive for piracy.  

The success of Sony and Nintendo’s back catalogue experiments, and of websites like 

GOG.com, which is dedicated to bringing older PC games to a new generation, show that people 

are willing to pay reasonable prices for content. However, such ventures have to be done 

correctly. The legitimate channels are not always making it easy to find. As one video game 

journalist recently wrote: 

Let’s not mince words here: the Virtual Console is a major disappointment. The 

library is full of holes, the games are expensive, and the lack of unified system 

support makes buying classic games on the Wii U or 3DS feel like a major gamble 

— in five years, when we’re all moving on to the next Nintendo system, will we 
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have to buy Super Mario Bros. 3 yet again? Will we have to wait another year for 

Nintendo to re-release it on the next Virtual Console (Schreier, 2014, June 17)?   

While venues like Nintendo’s Virtual Console are certainly a step in the right direction, companies 

need to make sure customers can get what they want.  One takeaway from the above survey is 

certainly that a sizable portion of today’s youth have little problem looking elsewhere if they can’t 

find what they’re looking for via legitimate channels.  

There have been some who have urged companies like Nintendo to make more of their 

classic games available for mobile phones and tablets (Milian, 2011, April 1). What this survey 

finds is that this will likely have less effect on piracy in that those who play game primarily on 

phone and tablet are used to paying nothing, or nearly nothing for their games. Unless companies 

released emulated versions of older games by utilizing in-app purchases—such as paying 99 cents 

for backup mushrooms for Mario in Super Mario Bros.—it is unlikely that they would profit from a 

high number of mobile phone players. Furthermore, many of the players most devoted to 

traditional games despise in-app purchases (Baekdal, 2014, January 30). There appear to be few 

viable scenarios for a push into mobile phone gaming.  

Clearly, there appears a sizable portion of today’s youth have little problem wandering the 

gray (and not-so-gray) areas of emulator use and ROM downloading. However, traditional avenues 

of redress, such as legal threats, may not be the most productive route for publishers to pursue. As 

explained earlier, individuals can often justify their piracy by imagining that they are simply taking 

from large, rich, faceless corporations that can easily afford the loss. Bringing out armies of lawyers 

to threaten downloaders with significant fines likely does little to dispel that image.  

Certainly, education is a key component of engaging ill-informed youth in a productive 

dialogue. While ignorance of the law may be no excuse legally, this survey clearly demonstrates a 

gap in understanding about the laws surrounding emulators as well as the consequences of 



Emulators and ROMs 23 

breaking those laws.  Educational efforts have so far often been ineffective at best, and mockable 

at worst (Manafichu, 2011). 

Savvy developers are now finding new and innovative ways to make pirates understand the 

consequences of their actions. Greenheart Games, for instance, released a cracked version of their 

game onto various game pirating sites themselves. In the Dev Tycoon game, players take on the 

role of video game developers. The catch, however, was that those who downloaded the cracked 

version had to deal with the consequences of in-game piracy on their virtual development studio, 

often to disastrous effect (MacDonald, 2013, April 29). Players find that it is almost impossible to 

make a profit in the Dev Tycoon game because all of the products the players release get pirated.  

Several studios have engaged in some form of Greenheart Games’ tactic (Davis, 2013, 

April 29). Other studios have been willing to engage in direct dialogue with pirates, using the 

opportunity to explain themselves and, occasionally, walking away with a new customer after the 

interaction (Hernandez, 2014, July 9). Such “teachable moments” often go a long way in 

educating the public about the consequences of their actions while at the same time putting a 

human face on the formerly faceless developers. 

 

CONCLUSION 

Hibiki’s experience in conversing with the Skullgirls Encore developer indicates just how 

divorced many gaming enthusiasts are from the potential consequences of their actions and also 

provides a model for combating piracy that is a “middle way” between $150,000-lawsuits and 

ignoring the practice altogether. This research sought to gain a greater understanding regarding the 

understanding of the law and ethical approaches to digital game piracy.  

The media use of young adults, conceptualized as being particularly media savvy, is 

typically seen as predictive of the future of mainstream media use (Goode & Kartas, 2012). And so, 
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the fact that 20% of survey respondents knew what emulators are and, similarly, that 20% of 

survey respondents admitted to digital game emulator use, reveals that increased digital game 

piracy is likely, particularly as mobile use of emulators proliferates. In general, respondents 

seemed to most clearly indicate the legal problems regarding emulator use primarily surrounded 

the distribution and downloading of emulators and ROMs. The actual playing of games with 

emulators and ROMs was seen perhaps as less problematic legally.  

Respondents defended their use of emulators through a couple of different ethical 

conceptual approaches: a consequentialist approach, which questioned whether there was any 

enforcement of the law; an artistic approach, which argued that digital games should be able to be 

edited and altered under fair use exceptions; and more practical approaches, which argued that (1) 

if one already owns the game in its original format, it shouldn’t be considered piracy, and (2) if a 

game has been abandoned, there is little harm to the digital game industry.  

These ethical approaches run counter to current copyright law regarding the use of 

emulators. The artistic approach, in which digital games are altered in the name of comment or 

art, can still be copyright infringement in that additional content could still be considered 

derivative work, and the copyright owner possesses the rights to all derivative work (Midway 

Manufacturing Co. v. Artic International, Inc, 1983). This has been emphasized nowhere more 

clearly than in legal response to fan fiction in general, and Harry Potter in particular (“JK Rowling,” 

2008, September 8).  

Many have called for a change in the copyright regime, both on legal and moral grounds. 

Indeed, the argument that the current copyright regime stifles progress and creativity has been 

made, both inside and outside the courts (Lessig, 2004). The U.S. Supreme Court, however, has 

determined instead that Congress has the power to enact the current regime, due to a need to give 

deference to Congress on copyright issues and the copyright’s built-in protections such as fair use 
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(Horbaczewski, 2012). Given the U.S.’s moves to come closer to its European counterparts and the 

stringent protections of the Berne Convention,viii it is unlikely that the restrictions will loosen 

anytime soon.ix 

These findings indicate a need for greater awareness of the legal use of digital emulators. 

Just as the movie and music industries have taken it upon themselves to organize large-scale anti-

pirating campaigns, the gaming industry could both better serve themselves and digital game 

players through creating awareness of what gaming activities are legal.  
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TABLES 

TABLE 1 
    The Legality of Unofficial Emulator and ROM Use   

 “What is your understanding of the law regarding unofficial emulators?” 
  Yes   No   Total    

“It’s illegal to  
create them”  299 (60.3%)  197 (39.7%)  496    
 
“It’s illegal to 
distribute them”  368 (74.6%)  125 (25.4%)  493    
 
“It’s illegal to 
download them”  336 (68.0%)  158 (32.0%)  494    
 
“It’s illegal to 
play them”  225 (45.6%)  268 (54.4%)  493    

 
“What is your understanding of the law regarding unofficial ROMS 
(software made for emulators)?” 

  Yes   No   Total    
“It’s illegal to  
create them”  298 (60.6%)  194 (39.4%)_  492    
 
“It’s illegal to 
distribute them”  350 (71.3%)  141 (28.7%)  491    
 
“It’s illegal to 
download them”  335 (68.4%)  155 (31.6%)  490    
 
“It’s illegal to 
play them”  245 (50.2%)  243 (49.8%)  488    
 
 

 
TABLE 2 

    Ethics and Digital Game Piracy     
  Yes   No   It Depends Total  

“If you knew what  
you were doing was  
illegal (regarding  
emulators), would you  
continue to do it?” 136 (27.5%)  300 (60.6%)  59 (11.9%) 495  
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TABLE 3 

    Gameplay and Acceptable Prices     
 “How much are you willing to pay for a console or PC game?” 

   
“$50-$70”  80 (15.8%)         
 
“$30-50”  112 (22.3%)         

 
“$10-30”  109 (21.7%)         
 
“$10 or less”  202 (40.2%)         
 
Total   503          

 
“How much are you willing to pay for games on your phone or tablet?” 

   
“$10-30”  4 (0.8%)         
 
“$5-10”   9 (1.8%)         
  
“$3-5”   20 (4.0%) _______       
 
“$1-3”   71 (14.1%)         
 
“$0.99 or less”  137 (27.2%)         
 
Nothing—Free-to-play  
games only  262 (52.1%)         
 
Total   503          
 
 
 
ENDNOTES 
                                                
i Forty-two respondents either played only personal computer games or did not play video games. 
ii Id. at 1012. The court noted that that it was not alone in this determination, citing Williams Electronics, 
Inc. v. Artic International, Inc., 685 F.2d 870 (3rd Cir.1982); Atari, Inc. v. North American Philips 
Consumer Electronics Corp., 672 F.2d 607, 617 (7th Cir.1982); Stern Electronics, Inc. v. Kaufman, 669 
F.2d 852 (2nd Cir.1982); and Midway Manufacturing Co. v. Dirkschneider, 543 F.Supp. 466 
(D.Neb.1981).  
iii See Id. at 1014. (“A speeded-up video game is a substantially different product from the original game. 
As noted, it is more exciting to play and it requires some creative effort to produce. For that reason, the 
owner of the copyright on the game should be entitled to monopolize it on the same theory that he is 
entitled to monopolize the derivative works[.]”) Interestingly, the Ninth Circuit later found that devices 
that alter gameplay but use official media to produce the general audiovisual experience are non-
infringing. See Lewis Galoob Toys, Inc. v. Nintendo of America, Inc. 964 F.2d 965 (9th Cir. 1992).  
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iv See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577, (1994) (citations omitted) (“The task is not 
to be simplified with bright-line rules, for the statute, like the doctrine it recognizes, calls for case-by-case 
analysis.” 
v See Conley, supra note 45, at 26 n. 57 (citing U.S. Copyright Office, Duration of Copyright: Provisions of the 
Law Dealing with the Length of Copyright Protection, Circula 15A (2000). 
vi Id. Arguments on First Amendment grounds seem unlikely to help.  The U.S. Supreme Court has 
repeatedly found that the First Amendment and the current copyright regime pose no real problems for 
one another.  See Eldred v. Ashcroft, 537 U.S. 186 (2003); Golan v. Holder, 132 S.Ct. 873 (2012). 
vii See, e.g., Virtual Console page for the Wii U (available at 
http://www.nintendo.com/wiiu/downloads/virtual-console/) (last accessed March 25, 2014). 
viii See Golan, 132 S.Ct. at 877-882 
ix See Id. at 887. (“Given the authority we hold Congress has, we will not second-guess the political 
choice Congress made between leaving the public domain untouched and embracing Berne unstintingly.”) 
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